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Current Topics. 


More Judges. 

It Is eminently satisfactory to learn that steps are to be 
taken immediately to submit a resolution to Parliament 
praying that two additional judges should be appointed 
to the King’s Bench Division. It is, we assume, right, 
as it would appear to be constitutionally necessary, that 
the sanction of Parliament should be obtained for any increase 
of the judiciary, seeing that it involves additional expenditure 
on the national exchequer; but it seems a cumbersome 
especially when the need for an augmentation 
Jench is so obvious 


procedure, 
of the number in the personnel of the 
if the work to be done is to be disposed of with reasonable 
despatch. A century ago the staff on the Chancery side 
consisted of the Chancellor, the Master of the Rolls and the 
Vice-Chancellor—the latter appointed for the first time in 
1813: and the common law courts, the King’s (or Queen’s) 
Bench, the Common Pleas and the Exchequer were each 
manned by a Chief—Chief Justice or Chief Baron. On 
wonders how the work was overtaken by so few judges, 
but the answer is the that the 
litigation was small indeed compared with what it is to-day. 
Statute after statute has been passed casting fresh duties 
on the courts for explaining their meaning, so difficult it 
is to ensure a legislative pronouncement free from ambiguities, 
and further, creating fresh work by the setting up of new 
courts such as the Court of Criminal Appeal, the Railway 
and Canal Commission, and others, all adding to the day’s 
labours. While the bulk of litigation centres in London, 
the provinces make their voice heard for justice to be brought 
to their doors, and in order to satisfy this not unreasonable 
claim, a number of the judges have to perambulate the 
shires, leaving of necessity a goodly list of cases unheard 
in town. The difficulty thus created can be overcome only 
by the appointment of a sufficient number of judges sufficient 
to cope with the work and to dispose of it with the promptness 


obvious one 


which we all desiderate. 


The Duchy of Cornwall. 

SOME made recently by the county court 
judge at Truro relative to foreshore rights within the Duchy 
of Cornwall afford a reminder of one of the many anomalies 
still existing within this realm of England, namely, that this 
western county for many purposes is, like Lancaster, distinct 


observations 


volume of 


from the other counties of England. In 1780 Burke, in his 
classic speech in the House of Commons on ** Economical 
Reform,” had a good deal to say about the Duchy and at the 
conclusion of his magnificent oration he moved for leave to 
bring in * A Bill for uniting the Duchy of Cornwall to the 
Crown; for the suppression of certain unnecessary offices 
now belonging thereto; for the ascertainment and security 
of tenant and other rights; for the sale of certain rents, 
lands and tenements, within or belonging to the said Duchy : 
and for applying the produce thereof to the public service.” 
In this, as in so many other matters, BuRKE was before his 
time, and the Duchy remains in many respects a separate 
entity from the adjoining shires. It into 
in 1337 when the Black Prince was created Duke of Cornwall, 
and from then till now the revenues devolve upon the eldest 
Those curious in such matters 


came existence 


son of the reigning sovereign. 
will no doubt have observed that at the annual nomination 
of the sheriffs in the Law Courts no mention is made of the 
Sheriff of Cornwall. 
purpose Cornwall is outside the jurisdiction of those concerned 
with the nomination, and comes within the province of the 
Duke of Cornwall for the time being. 


The reason, of course, is that for this 


Client Bank Accounts. 
THE current issue of The Law Society’s Gazette deals with 
an interesting question asked by a member concerning the 
legal position, in the light of the provisions of the Solicitors’ 
Accounts Rules, 1935, where a bankrupt solicitor has con- 
ducted a London and a country practice and kept “ client 
bank accounts ” in respect of each. The questioner posited 
that the amount standing to the credit of the latter was 
sufficient to satisfy the demands of country clients, but that 
the amount standing to the credit of the former was insufficient 
to satisfy the demands of London clients. The Council of 
The Law Society, which took the opinion of Mr. W. N. STaBe, 
K.C. (as he then was), was advised that the clients who were 
entitled to be paid out of the particular account were those 
who could trace their money as having gone into that account 
in fact. If, when this process was exhausted, there remained 
a balance, and creditor clients who were unable to earmark 
any part of the balance as consisting of their money, the 
question whether the balance was to be paid first to the 
country clients or distributed rateably between the country 
clients and the London clients depended, it was intimated, 
on the evidence and the inference which the court would 
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draw from the evidence. If the evidence were that the 
country clients’ money went into the country client account, 
the court might hold that the unexplained balance represented 
the money of those clients whose claims were unsatisfied and 
who were not in a position to earmark any particular part 
of the fund as being made up of their money. If there yet 
remained a credit balance in the country client bank account 
and there were unsatisfied claims of clients whose money had 
been received by the solicitor in a fiduciary capacity, the 
balance should be treated as trust money and distributed 
among the cestuis que trust in priority to the general body 
of creditors. The note goes on to indicate that where there 
are two client bank accounts and no evidence to show from 
which particular district they were fed, the proper course 
would be to pool the two accounts and apply the rule in 
Clayton's Case (1816), 1 Mer. 572. The application of this 
principle would not affect clients who could prove that their 
moneys had gone into a particular fund and “in any event 
it seems that the balance on a client bank account could not 
be made available for the general body of creditors as long as 
there was a single cestui que trust with an unsatisfied claim.” 
We desire to express our indebtedness to our contemporary 
for being able to bring the question and the points involved 
to the attention of readers. 


Road Safety and School Children. 

Ir was recently announced that the Ministry of Transport> 
the London County Council, and borough highway authorities, 
are to co-operate in experiments to be carried out in certain 
districts of London with bad 
school children. The urgency of the problem is revealed by 
the fact that during 1936, 1937 and 1938, the number of 
children of school age killed and injured were 4,852, 4,606 
number for the present year 
In some places street torches 


records of road accidents to 


and 4,232, respectively the 
being, of course, incomplete. 
are to be provided outside schools as a warning to motorists, 
and it is hoped to fit them with a device by which they can 
he made to give an intermittent flash. Another experiment 
takes the form of a waterproof sign, capable of being fixed 
to lamp-posts and rolled up when not required but which 
will serve as a warning to motorists while children are entering 
or leaving school. It ‘s stated that already some fifty schools 
with high road-accident figures have been selected for experi- 
ments with the new methods, which are to be supplemented 
by other schemes designed to reduce the incidence of death 
and injury among school children in the London area, The 
high proportion of young persons who suffer death and injury 
on the roads is one of the many distressing features of the toll 
of the road which remains at the end of the present year 
substantially unabated, and it is to be hoped that the methods 
contemplated will effect a substantial reduction in casualties 
of this kind and that they will be sufficiently successful to 
justify their adoption in other parts of the country. 


Road Safety: R2warding the Careful Driver. 

A writer to The Times 
tion, designe d to promote a better standard of driving on the 
roads. sriefly, the proposal was to the effect that something 
analogous to the no-claim bonus system existing between 
insurers and insured should be applied to motor vehicle users 
If, he urged, every road tax payer 


recently made an interesting sugges- 


in respect of their licences. 
received a discount reduction on the tax from the Government 
for driving a year without accident on production of a certifi- 
cate from his authorised insurer this would be a direct incentive 
to good and careful driving and the avoidance of accidents. 
If, on the other hand, the driver or user was involved in an 
accident causing a claim upon his authorised insurer, then he 
would not be entitled to the discount. It is suggested that 
the rate of discount could be raised within limits for every 
clean year, that such a scheme need not involve loss of revenue 
for the scale of taxation could be suitably raised, and that an 
innocent party involved in a collision would be entitled to 





claim loss of the discount as part of the damage suffered by 
him as a result of the negligence of the other party. It is 
recognised that such a scheme would have to be worked out 
with care and scientifically and in collaboration with the 
authorised insurers under the Road Traffic Acts, but the 
writer of the letter states that, if this could be done, it might 
be the The idea 1S 
certainly attractive, but a scheme of the character appears to 
be open to certain grave, if not insurmountable objections. 
Owner-drivers form but a section of those in charge of motor 
vehicles on the roads, and the effectiveness of the scheme 
would be considerably diminished where the negligent driver 
was not the taxpayer in respect of the vehicle in question. 
Some form of differentiation between owner-drivers and others 
not the least being the 


means of saving lives and suffering. 


would itself give rise to difficulties, 
evolving of some scheme for the general raising of the scale 


of taxation to cover the cost of the discounts. Moreover, 
it may be questioned whether a proposal involving a 
kind of reward for the avoidance of negligence while 


appropriate enough between parties to a contract, as between 
insurers and insured—is consonant with what are commonly 
recognised to be the functions of the State. Whether the 
negligence it is sought to obviate by such means be criminal or 
civil the offering by the State of a discount for its avoidance 
would not appear to be free from difficulty. 


Coal Royalties. 

Ir was recently announced that the Central Valuation 
Soard, which was appointed last September, being established 
under the Third Schedule to the Coal Act, 1938, has completed 
the regional allocation of the global of £66,450,000, 
which is the aggregate amount of the compensation payable 


sum 


in respect of all principal coal hereditaments under s. 6 (3) 
of the Act By sub-s. (4) of the same section, the Central 
Valuation Board is required to allocate to each valuation 
region a part of the global sum bearing the same proportion 
to the whole of that sum as they may estimate the value of 
all principal coal hereditaments in the region concerned 


to bear to the value of all principal coal hereditaments 1 


Great Britain. The amount allocated to the ten valuation 
regions are as follows: (1) Scottish, £8,512,245 ; (2) Northern, 
£13,515,930: (3) Western, £5,409,030: (4) Yorkshire, 
£10,306,395: (5) North Midland, £6,645,000; (6) North 
Staffordshire, £1,315,710; (7) East Midland, £1,475,190; 


(8) West Midland, £1,628,025 ; (9) South Wales, £16,446,375 :; 
(10) Southern, £1,196,100. It is stated that as far as possible 
the regional boundaries have been drawn in such a way as 
not to intersect existing coalfields. | Maps have been prepared 
and will shortly be on sale, while a statement indicating the 
boundaries has been published as a White Paper (Cmd. 5904, 
H.M. Stationery Office, price Id. net). The next step will 
be the valuation of the royalties in each region by the regional 
valuation board and the allocation to each owner of his share 
at the compensation available. This must be effected by the 
Ist July, 1942, when the national contract operating from the 
re completed by th 


valuation date, Ist January, 1939, will 
vesting of the property concerned in the Coal Commission. 


Mansion Houses and the National Trust. 

A BUILDING preserved or put to uses uncontemplated by 
its erectors may be a melancholy object, but sometimes one 
of these alternatives is to be welcomed as the only practical 
alternative to demolition. The National Trust for Places of 
Historic Interest or Natural Beauty recently applied for leave 
to introduce during the present Bill defining tle 
terms and conditions of acceptane e and retention of particul iT 
settlements of property made over to the Trust, and it is of 
interest to note that among the subjects covered is that of 
mansion The clause of the measure dealing with 
this matter provides that, if a settlement comprises a principal 
mansion house, the Trust may accept and retain, and the 


Session a 


houses. 
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tenant for life may grant gratuitously or otherwise to the 
Trust in fee simple or for the whole or any less estate comprised 
in the settlement (a) the principal mansion house on the 
settled land and the pleasure grounds and park and lands 
usually occupied therewith; (6) certain other lands, the 
acquisition of which is or may be necessary or desirable for 
preserving the amenities of the principal mansion house ; and 
(c) any lands, buildings and hereditaments and any rights, 
easements or interests therein or thereover which it is, or may 
be desirable to hold as investments for the provision of funds 
for the maintenance and preservation of such property as is 
mentioned in the foregoing paragraphs and is held or has been 
acquired by the Trust. 


New Law: Ist January, 1939. 

READERS may be reminded that the following statutes 
will come into operation on Ist January, 1939: The Adminis- 
tration of Justice (Miscellaneous Provisions) Act, 1938 ; 
the Hire-Purchase Act, 1938, and the Young Persons (Hmploy- 
ment) Act, 1938. The contents of the first two of these statutes 
are sufficiently well known and need not be indicated here. 
The objects of the third as expressed in its title are to regulate 
the hours of employment of persons under eighteen years of 
age employed in certain occupations, to amend the Shops 


Act, 1934, with respect to the regulation of the hours of 


employment of persons under sixteen years of age, and with 
respect to the determination of the number of working hours 
of persons under eighteen years of age, and purposes connected 
therewith. It should also be noted that Ist January next 
is the ** valuation date ”’ for the purposes of the Coal Act, 1938. 
From the passing of the Act on 29th July, 1938, until the 
valuation date, owners are treated as holding their interests 
in a fiduciary capacity for giving effect to Pt. I of the Act. 
January Ist will witness the commencement of an interim 
period which closes on the vesting date, Ist July, 1942, and 
during which owners hold the premises to be acquired subject 
to a notional contract for sale thereof to the Coal Commission. 
The time limit on applications for registration in respect 
of which costs are payable by the Commission under the 
Coal (Registration of Ownership) Act, 1937, which was 
extended by the Act of 1938, expires, with certain exceptions 
on the valuation date (see s. 37 of the Coal Act, 1938). 
Finally, it may perhaps be recalled that certain special 
advantages offered by the Widows’, Orphans’ and Old Age 
Pensions (Voluntary Contributors) Act, 1937, which formed 
the subject of a brief note in these columns in our last issue, 
will cease to be available after 2nd January. 


Local Government Superannuation Act, 1937 : Minister’s 
Decision. 

A FURTHER decision of the Minister of Health under the 
Local Government Superannuation Act, 1937, and the 
Local Government Superannuation (Administration) 
Regulations, 1938, relates to a pier master who, according 
to a notification issued by a local authority under art. 5 
of the regulations, would not, if he remained in their employ- 
ment in the same capacity until Ist April, 1939, become 
a contributory employee. According to an agreed statement 
of the facts, the appellant was in the whole time employment 
of the local authority and was not required to perform 
manual work. The appellant’s duties consisted in the sole 
supervision of the pier and theatre staff, the management 
of the corporation pier pavilion theatre, the responsibility 
of ensuring that the corporation’s directions and regulations 
with regard to the pier were carried out, and the keeping 
of pier cash records and the control of all cash receipts. The 
Minister decided that, having regard to the nature of those 
duties, the definition of officer contained in s. 40 (1) of the 
Act was applicable to the appellant’s case and that the 
appellant if he remained in his existing employment until 
ist April next, would become a contributory employee 
under the Act. The appeal was, accordingly, allowed. 


| Recent Decisions. 





Cie 


In Messers, Ltd. v. Morrison’s Export Co., Ltd. (The Times, 
15th December), Branson, J., held that the expression 
‘on deck }” in a contract for the sale of timber from British 
Columbia meant that not more than one-third of the timber 
was to be carried on the decks of the ships, and that the 
buyers were accordingly entitled to reject a consign nent 
which had been loaded on deck. See ‘‘Scrutton on 
Charterparties,” art. 48. 

In Bailey and Another v. Howard 
issue), a claim arising out of a collision 
motor-car and a perambulator, the Court of Appeal (Scorr, 
MacKinnon and pu Parca, L.JJ.) upheld a judgment 
entered by CHarues, J., in accordance with a jury’s verdict 
awarding £1,000 damages to the administrator of a child 
aged three in respect of loss of expectation of life, and £350 
in respect of the injuries sustained by her sister aged four, 
who, apart from nervousness, had made a good recovery 
The learned judge thought that the damages were very 
excessive. 

In Owners of s.s. “ Umtali”’ v. Owners of s.s. “* Corrientes ”’ 
(The Times, 16th December), the House of Lords reversed a 
decision of the Court of Appeal, 158 L.T. 72, and restored that 
of BuckNniLL, J., 58 Ll. L. Rep. 337, to the effect that both 
vessels were equally to blame for a collision which took place 
between them in St. Clement’s Reach of the River Thames. 

In Pratt v. Pratt (The Times, 16th December), the Court of 
Appeal (Scorr, MacKinnon and bu Parca, L.JJ.) upheld a 
decision of FIntay, J. (as he then was), at Winchester Assizes 
to the effect that a letter, addressed by the wife respondent 
to the petitioner, expressing a readiness to “ make a new 
start, with a view to making a new home together in the 
future,” put an end to desertion which had taken place in 
1934. The court intimated that when the wife asked for an 
interview to discuss the position there was a duty on the 
petitioner to see her and give her an opportunity to say what 
A petition for divorce on grounds of 
meaning of s. 2 of the Matrimonial 


(p. 1030 of this 
between a 


she wished to say. 
desertion within the 
Causes Act, 1937, was accordingly dismissed. 

In Harris v. Associated Portland Cement Manufacturers, Ltd. 
(The Times, 16th December), the House of Lords (Lorp 
RUSSELL OF KILLOWEN dissenting) reversed a decision of the 
Court of Appeal affirming an award made by a county court 
judge in favour of the respondents, and held that a workman, 
who was entitled to dry sacking at the unfenced orifice of the 
revolving fan of a turbine and had sustained injuries by holding 
it within the casing of the engine to resist: the outward 
draught, was injured by a peril of his employment and 
entitled to compensation under the Workmen’s Compensation 
Act, 1925. 

In Pilkington v. Pilkington (The Times, 17th December), 
the Court of Appeal (Sir Witrrip GREENE, M.R., and FINLAY 
and Luxmoorg, L.JJ.) reversed a decision of Hopason, J., 
who was not satisfied as to the absence of collusion in a wife’s 
petition for dissolution of marriage on ground of the husband’s 
adultery, and granted a decree nisi of divorce. The Court of 
Appeal also ruled, contrary to the learned judge, that the 
evidence of a managing clerk to the petitioner’s solicitors 
relative to a conversation which took place by telephone 
between himself and the petitioner was admissible as bearing 
upon her state of mind after her husband had spoken to her 
by telephone on the question there was an 
understanding between the petitioner and her husband. 

In Rer v. Biller (p. 1032 of this issue), the Court of 
Criminal Appeal (Lorp Hewart, C.J., and CHarLes and 
Humpureys, JJ.) upheld a sentence of three years’ detention 
in a Borstal institution which had been passed on the appellant 
by the Deputy Chairman at the County of London Sessions. 
The court intimated that the case came precisely within 
s. 10 (1) of the Criminal Justice Administration Act, 1914. 


whether 
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Criminal Law and Practice. 
BIGAMY AND SEVEN YEARS’ ABSENCE. 
THE proviso to the Offences Against the Person Act, 1861, 
defence to the 
the charge against a person who, being married, 


s. 57, contains a_ well-known 
bigamy, 1.e., 
marries any other person during the life of the former husband 
The proviso is that ** nothing in this section contained 


extend ... to 


or wife. 
shall 


whose husband o1 


any person marrying a second time, 
wife shall have been continuously 
from such person for the space of seven years then last past, 
and 
within that time 

An interesting and novel point on the construction of this 
proviso came before Mr. Justice Atkinson at Lewes Assizes 
on 7th December in R. v. Treanor (The Times, Sth De ember). 
The with having entered 
bigamous marriage on 12th July, 1930, and a further bigamous 


absent 


shall not have been known by such person to be living 


defendant was charged into one 


marriage on 26th January, 1938, and with making certain 
false entries for the purpose of proc uring those marriages, 
and with stealing t7 10s. He pleaded vuilty to all but the 


counts for bigamy. 


It appeared that he had married his legal wife at Belfast 
in 1916, deserted her in 1918 and had never seen her since 


that date. 
that the 


It was quite lear, and admitted by the prosecution, 
fact that cused had not seen his wife for seven 
The 


not be a 


i} e HE 
to the first charge of bigamy. 
that It 


years might be a defence 


submitted could 


charge, as otherwise a 


prosec ution, however, 


to the 
up and down the country ruining women and say 1n de fence 


Had 


years ne 
nded that defence to prevail On a second 


defence second man could go 


that for seven did not know his wife was alive. 


the ley 


Isilature inte 


bigamous marriage, it would have said so. 


The learned judge ruled that the proviso to 8s, 57 afforded 


and on that ruling 


ho defence on a second bigamous marriage, 

and on the learned judge having stated that it was an 
nteresting point and one which should be determined by the 
Court of Criminal Appeal, the accused pleaded guilty to the 


second bigamy charge. It should be noted here in parenthesis 
that under s. 3 of the Criminal Appeal Act, 1907, a person 
convicted on indictment may ippeal to the Court of Criminal 


Appeal against his conviction, infer alia,on any ground which 


Invoives a question of Jaw alone, and it has been held that 


conviction ’? includes a conviction on a defendant’s ple a of 


guilty: R. v. Verney, 2 Cr. App. Rep. 107; R. v. Reynolds, 
23 Cr. App. Rep. 175. 
On the strictest interpretation of the proviso to s. 57 of 
the Offences Against the Person Act, 1861, the defence of 
vel years’ absence extends only to a charge with regard to 
any second marriage and not to a third or a fourth 
marriage. In the tigurative language used by the prosecution 


bite, not two or three or more. 
but it 
w to that which was rec ently 


on Was entitled Lo one 


rhis is 


Slimilal possibl 


not quite the same question, discloses a 


loophole in the la 


discussed in the Court of Criminal Appeal in R. v. Robinson, 
26 Cr. App. Rep. 129 (and see also 81 Sou. J. 1012 and 
x2 So. J. 124), in which the second ~ marriage ” was an 
irregular marriage according to the law of Seotland. It will 
be recailed that the Lord ( hiet Justice said In the course of 
argument In that case : By your form of reasoning, a married 
man may always say: “I never can be guilty of bigamy 


because | cannot be married a second time while my first wife 


is alive.’ ” His lordship also quoted the remarks of Lord 
Denman, C.J., in R. v. Brawn, 1 C. & K. 144, 145: I am of 
opinion that the alidity of the second marriage does not 
ffect the qui 0 It is the appearing to contract a second 

marriage, and the going through the ceremony which con 
titute he crime of bigamy ; otherwise it could never exist 
e ord y case us a previous marriage always renders 

i] nd void a marriage that is celebrated afterwards by 

either of the parti during the lifetime of the other.” This 


( harge of 


case and the line of authority which it follows deal with the 
possibility of a defence on the ground of the invalidity of the 
second marriage. 

These 


words * shall 


‘shall go 


decided that the 
marry another person’ may be taken to mean fr 
through the form and ceremony of marriage with anothe: 
(R. v. Allen, 1 C.C.R. 367, per Cockburn, C.V., at 
If that is so, ** marrying ”’ in the proviso to s. 57 
Against the Person Act, 1861, must have the 
meaning. In the fact that th 
‘marrying a second time,” and 


however, 


person i 
p. 375). 
of the Offences 
extended 
precise words are 
the fact that that is the only exception to the rule that it Is 


same view of 


proy ISO's 


for a married person to go through a second form ol 
marriage during the life of his wife, it would 
reasonably clear from the words of the proviso itself that it 
through a third 


a crime 
seem to be 


does not extend to protect a person going 


form of marriage during his wife’s life. 





Municipal Audit Systems—A Reply. 
[ CONTRIBUTED. | 


THE views expressed in the exposition of the above-mentioned 
subject in the issue of THE Soxicirors’ JourNa, of the 
29th October, are so full of bias that they must not be allowed 
to go un hallenged. 

The first reaction on reading the article is that some recently 
superseded elective auditor is venting hi spleen through the 
medium of your columns. 

It is learned with considerable surprise that four systems 
England and Wales. The 
\ct, 1933, certainly makes provision for 
three system borough audit 
the composition of the latter, when operated, being two 
collectively 


of municipal audit operate in 
Local Government 
district, professional, and 


elective auditors and one mayor's auditor, 


termed * borough auditors.” 

Surprise turns to amazement when we are further informed 
that of the system 
value to the ratepayer.” 
valid, then the 

recalled immediately, and the ratepaye! 


7 only the elective (4) audit is of any real 
If this statement be accepted as 
retired 

John 


worthy elective auditors now 


should be 
Citizen, would be able to sleep peat efully, knowing that he had 


| > 
| rotest 


alue tor money however, be 


registered against this false assertion. 

The contributor of the original article states that the borough 
has fallen into disrepute at the instigation of the 
not ‘unaided by This 
true. The fact is that progressive borough 
the absolute 


received \ must. 
" 


audit syster 


councils themselves, statutory defects. 


statement not 
councils have long realised inadequacy of the 


has often meant 


and checking of 


system which, while described as audit, 


nothing more than the vouching of accounts 
the cash book. 
The 
“as Satisiactory, 
(1) The 
any professional accountancy qualifications ; 


borough auditors’ system has nevel heen regarded 


if only for the following reasons : 
ventlemen appointed are not required to possess 


(2) The cope Is restricted and no duties are prescribed : 
(3) There is no power of disallowance or surcharge ; 
(4) Sue h audit is inclined to give an lnpression to the 


public of a satisfactory check what an erroneous impression 


this is 
(5) The annual appointment of mayors auditor by the 


1 


mayor trom amongst the members of the council to audit 


accounts to which he has already given his general approval, 
is not sound in principle. 


(6) The elective auditors, who must be local government 


but not councillors, are elected annually by the 
political 


elector 3. 
due to 


electors their appointment may he 


a desirable 
Can 


This cannot be considered as 


‘fully qualified 


consid ration 


method of appointing persons.” 
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it reasonably be suggested that professional accountants 
should resort to tub-thumping methods to secure municipal 
audit appointments, or does it mean that unskilled, non- 
qualified men should still hold the appointments ? Profes- 
sional accountants are certainly debarred from touting 
for business. 

The trend of the article suggests the intention of taking 
the power of appointment out of the hands of local authorities 
and conferring it on ratepayers, who have definitely not the 
knowledge of the duties te be performed. It is interesting 
to recall the comments of Mr. Justice Farwell, in Aft.-G. v. 
De Winton [1906] 2 Ch. 106 :- 

“My attention has not been called to any section” (of 
the Municipal Corporations Act, 1882) ‘ making such 
audit ’’ (borough) * finally binding and conclusive on the 
borough and. burgesses thereof, and it would be unfortunate 
if there were any such section, for the audit provided by the 
Municipal Corporations Act’”’ (i.e., borough audit) “is 
quite ineffective” . . . “ It is difficult to understand why 
the Legislature in 1882 should have authorised a system 
of auditing which is illusory when they had seven years 
before created an efficient method.” 

The contributor of the original article dismissed with 
remarkable brevity a most important section of municipal 
audit—district auditors. The District Audit Act, 1879, the 
provisions of which were incorporated in the Local Govern- 
ment Act, 1933, provided for the system of district audit. 
The name might be more aptly described as ‘‘ Government 
audit,” provided this is prefixed by “ local,’ but no one with 
knowledge of the subject and the practice generally adopted, 
can seriously assert (as was stated by the contributor of the 
original article) that ‘ the duties are equally ill-defined, and 
extravagance can go on unchecked.’ The number of accounts, 
compulsorily subject to district audit, are limited, i.e., educa- 
tion, rating, public assistance (in county councils and county 
boroughs), unless the authority have decided to adopt district 
audit as respects all their accounts. 


The district auditors are appointed by the Ministry of 


Health, and their powers are by no means illusory. The 
district auditor must 

(1) Disallow every item contrary to law ; 

(2) Surcharge the amount of any expenditure disallowed 
upon the person responsible for incurring or authorising the 
expenditure. 

A local government elector may be present or may be 
represented at the audit, and may make any objection to the 
accounts before the district auditor, who may be required to 
give reason for his decisions. Is not this a powerful weapon ? 

The power of the district auditor, together with that of the 
Minister of Health, to regulate accounts and sanction capital 
expenditure, is indeed formidable. 


The contributor appears to cavil at the appointment of 


professional auditors by the council rather than fully qualified 
persons by the ratepayers. It should, however, always be 
borne in mind that the much maligned ratepayer elects the 
council, who in turn appoint the professional auditor. Should 
the appointment be disapproved, there always remains the 
constitutional method of showing such disapproval. The 
impression so readily gained that the ratepayer and the 
councillor must have divergent views is a fallacy too readily 
accepted by some, and ought to be *‘ exploded.” 

The advantage of professional audit are considerable, and 
include 

(1) Professional training and status ; 
(2) Daily contact with all forms of commercial and 
industrial concerns. 

The professional auditor is also required to include in his 
certificate given, such ‘ observations and recommendations 
as he thinks necessary and expedient to make with respect 
to the accounts or any matters arising therefrom or in 
connection therewith.” 





It is the generally accepted practice amongst municipal 
authorities for the professional auditors’ report to be included 
in the minutes of the council, copies of which are forwarded 
to the Press, where it is open to any comment that any member 
of the public may wish to make upon it. 

The original article would lead some readers to believe that 
there is a unanimity on the part of the members of councils 
to use the auditor’s report as a means of throwing dust into 
the eyes of the ratepayers. In practice, of course, no such 
unanimity exists, as the party in opposition is always ready 
to seize upon and criticise anything in the auditor’s report 
which will tend to embarrass or make difficulties for the party 
in power on the council. 

Despite the fairly recent Municipal Corporations (Audit) 
Act, 1933, followed by the consolidation provisions of the 
Local Government Act, 1933, the contributor is desirous of 
going to Parliament for further powers. 

The perfect audit system may not yet have been evolved, 
but the day of borough audit is past. The intricacies of 
modern legislation demand expert attention in the matter 
of auditing local authorities’ accounts, and this can only be 
supplied by men of professional status, and the highest 
calibre. 

As a town clerk who has had many years’ knowledge and 
experience of the practice in both the borough audit by 
elective auditors, and professional audit by qualified account- 
ants, I disagree entirely with the views and conclusions 
expressed by the contributor of the original article. I say 
without any equivocation that the interests of the ratepayers 
are much more adequately protected under the professional 
audit system than under borough audit by elective auditors. 








The Coal Act, 1938. 


(Concluded from p. 1001). 
Part IT. 

Section 46 (1) of the Act transfers to the Coal Commission 
the functions of the Coal Mines Reorganisation Commission 
constituted by Pt. II of the Coal Mines Act, 1930, of furthering 
the reorganisation of the coal-mining industry with a view to 
facilitating the production, supply and sale of coal and of 
promoting and assisting, for that purpose, the amalgamation 
of coal-mining undertakings where in the national interest. 

This part of the Act amends the machinery laid down by 
the 1930 Act, where that machinery has been found to be 
unworkable. It removes from the sphere of the Railway and 
Canal Commission the duty of deciding whether a proposed 
compulsory amalgamation is in the national interest and is 
likely to lead to a reduction in the cost of production of coal. 

Under the new machinery the Coal Commission have first 
to decide whether no adequate progress in the reduction of 
coal-mining undertakings is being made, and, if this is the case, 
to report to the Board of Trade, recommending that the 
Commission’s powers under s. 13 of the Act of 1930 of sub- 
mitting amalgamation and absorption schemes shall become 
exercisable in the area specified in the report. The Com- 
mission must set forth in their report their proposals in regard 
to the area to which the report relates, and the advantages 
which are expected to follow therefrom (s. 47 (2)). If the 
Board of Trade accept the views of the Commission, they then 
lay the report before Parliament and make a Provisional 
Order declaring that it is expedient in the national interest 
that the number of coal-mining undertakings in the area 
should be reduced, and directing that the Commission’s powers 
shall become exercisable in that area. The Provisional Order 
must define the area so as to show, so far as practicable, what 
undertakings are likely to be affected (s. 47 (3)). 

The Provisional Order is ineffective unless confirmed by 
Parliament, but if the Order is confirmed, either with or 
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without modifications, it comes into force on the date of 
the Act confirming the Order or on Ist January, 1940, 
whichever is the later date (s. 47 (4)). 

It is only after such legislative authority has been obtained 
that the Coal Commission may themselves prepare and 
submit to the Board of Trade an amalgamation or absorption 
scheme where the owners of the undertaking fail to comply 
with a request to do so. A scheme so submitted to the Board 
of Trade is then referred by the Board to the Railway and 
Canal Commission, who consider whether it is fair and 
equitable to all parties affected, is calculated to avoid financial 
injury to the constituent companies, and enables the 
amalgamated concerns to be efficiently carried on (Coal Mines 
Act, 1930, s. 15, as amended by the Coal Act, 1938, 6th Sched.). 

Where the Coal Commission consider it necessary, for the 
purpose of obtaining information required for the discharge 
of their functions under Pt. Il of the Act, to cause an inspection 
to be made at premises of a coal-mining undertaking, they 
may, after serving notice upon the persons carrying on the 
undertaking, which notice must show the general nature of 
the information required, give written authority to any 
member, officer or agent of the Commission to make enquiries 
as to the coal-mining undertaking specified in the authority. 
Any person so authorised may, SO far as is reasonably 
necessary for the purpose of obtaining such information and 
on producing, if required, his written authority, enter and 
inspect those premises, measure or weigh any stocks and take 
copies or extracts of any accounts, books, plans or other 
documents. He may also require copies or extracts of such 
accounts, books, plans or other documents to be delivered 
to the Commission, the costs thereof being payable by the 
Commission (Coal Act, 1938, s. 48 (1) and (3)). 

The Commission may also require the owners of any 
coal-mining undertaking in an area in which their powers 
under s. 13 of the 1930 Act of submitting 
exercisable, to prepare suc h accounts, plans or other documents 
relating to the undertaking and such valuations of the 
property and liabilities of the undertaking as are reasonably 
necessary for the discharge of the Commission’s functions, 


schemes are 


and may require copies thereof to be delivered to the 
Commission at the latter’s expense (s. 48 (2) and (3)). 

Amalgamation or absorption schemes, and instruments 

executed thereunder, are exempt from stamp duty (s. 49). 
Part III. 

This part of the Act consists of one section only (s. 50), 
which provides for the continuance until 31st December, 1942, 
of Pt. I of the Coal Mines Act, 1930, relating to the production, 
supply and sale of coal, subject to amendments to ss. 5 and 8 
of that Act as specified in the 7th Sched. These sections 
relate respectively to committees of investigation and the 
prohibition of disclosure of information obtained under the 
1930 Act. 

Section 5 of the Act of 1930 is amended so as to enable 
two or more district of investigation to 
constituted for any district as defined by s. 18 (1) of that 
Act where the Board of Trade deem it expedient to do so 
with a view to the investigation of complaints relating to 
different matters or to different localities by different com- 
The chairman of a committee of investigation must 


committees be 


mittees. 
now be, as by administrative action he has been, a member 
of the legal profession. Further amendments provide for a 
panel of reserve chairmen and for a substitute member for 
every committee member. Evidence taken by a committee 
of investigation must, except in so far as it relates to any 
particular business or undertaking or unless the committee 
for any special reason otherwise decide, be taken In public, 
and the decision of the committee upon every complaint has 
to be delivered in public. Provision is also made for appeals 
from the decisions of committees of investigation to be heard 








by a Central Appeal Tribunal consisting of a chairman and 


The » 


two other members appointed by the Board of Trade 


soard of Trade are to appoint as chairman a member of the 
legal profession, and as the other members persons who 
appear to the Board to be substantially independent of the 
coal-mining industry, or of any other industry in which large 
quantities of coal are used, and who are not members, officers 
or servants of any organisation of employers or workpeople 
in the coal-mining industry, practising mining engineers, o1 
in any other matter directly connected with that industry. 

Section 8 of the Act of 1930 is amended consequentially 
upon the setting up of the Central Appeal Tribunal and, as 
now amended, provides that any information published or 
disclosed to the Board of Trade or to the Central Appeal! 
Tribunal or to any committee of investigation which is 
relevant to the proceedings upon any enquiry or arbitration 
or investigation held by them may be published or disclosed 
by them to any person being a party to or otherwise directly 
concerned in those proceedings, but only in such form as does 
not disclose information relating to any particular business 
or undertaking. 

Part IV. 

This Part of the Act deals with miscellaneous and general 
matters, the most important of which is the extension of the 
powers of the Railway and Canal Commission under the 
Mines (Working Facilities and Support) Act, 1923, to grant 
ancillary rights. That Commission now have the right to 
make orders under that Act conferring rights to use and 
occupy land for buildings, or any other right in respect of any 
land, upon trustees for the benefit of workpeople employed in 
or about coal mines, to the Miners’ Welfare 
Committee in the performance of their duties under s. 17 of 
the Mining Industry Act, 1926, and s. 3 (1) of the Mining 
Industry (Welfare Fund) Act, 1934 (s. 51). Those sections 
relate respectively to the provision of accommodation and 
facilities for workmen taking baths and drying clothes, and 
of accommodation and facilities which can be conveniently 


SO as assist 


and properly combined therewith. 

Persons interested in land supported by or below, adjoining, 
or near to coal, are to be entitled, on payment of the prescribed 
fees, to inspect and be furnished with the Coal Commission’s 
plans of working (s. 52). 

Other miscellaneous provisions relate to the prevention of 
the disclosure of information obtained for the purpose of the 
exercise of the Commission’s functions under Pts. I and II of 
the Act (s. 53), the liability of directors, managers, secretaries 
and other officers of any body corporate for offences committed 
by the body corporate (s. 54), and the service of notices under 
the Act (s 5D). 

The Commission havé to make an annual report to the Board 
of Trade as to their proceedings under the Act, and this must 
be laid before Parliament. The Commission must also, when 
called upon, make a report to the Board of Trade on any 
matter relating to their functions which the Board may 
direct. After receiving the certified valuations in pursuance 
of the procedure laid down in Pt. I of the Act, the Commission 
must transmit them to the Board of Trade. Thereupon the 
Board of Trade must lay before Parliament a statement 
showing the total amounts of the certified valuations in each 
region in respect of principal and subsidiary coal hereditaments 


respect ively (s. 57). 





The members of the Central Appeal Tribunal set up by the 
Board of Trade under the provisions of sub-ss. 8B and 8c of 
s. 5 of the Coal Mines Act, 1930, as amended by the Coal Act, 
1938, are Mr. J. H. Daynes, K.C. (Chairman), Mr. KE, Furnival 
Jones, and Professor A. W. Pickard-Cambridge. Mr. Richard 
F. Levy, K.C., is reserve Chairman and Mr. H. M. Barton and 
Mr. Nigel Law are reserves for the other members. All 
communications for the tribunal should be addressed to its 
Secretary at Cromwell House, Dean Stanley Street, Millbank, 
S.W.1. The Coal Mines (Central Appeal Tribunal) rules 
which govern the procedure of the tribunal may be obtained 
from H.M. Stationery Office or through any bookseller, pric« 
Id. net. 
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Company Law and Practice. 


{NY seven or more persons associated for any lawful purpose 
may by subscribing their names to a 


Companies memorandum of association and otherwise 
Limited by complying with the requirements of the 
Guarantee. Companies Act in respect of registration 


form an incorporated company having the 
liability of its members limited by the memorandum to such 
amount as the members may respectively thereby undertake 
to contribute to the assets of the company in the event of 
it being wound up. Such a company is called in the 
Companies Act a company limited by guarantee, and by 
reason of their comparative rarity when contrasted with 
companies limited by shares persons who at any time have 
to advise on the affairs of such companies may well feel 
themselves unfamiliar with their constitution, and I think 
that it may prove of interest if this week I refer briefly to 
those parts of the Companies Act which deal with these 
companies. Very often the position in relation to their 
affairs is likely to be more than usually obscure, for from 
their nature they are highly suitable machinery for carrying 
on the business of a club, and those responsible for their 
management are not in that case unlikely to prove strangers 
to the various requirements of the law in respect to 
companies of any kind. 

Section 2 of the Companies Act, which provides what the 
memorandum of association must contain, is no doubt 
familiar to my readers in so far as it deals with companies 
limited by shares. In the case of companies limited by 
guarantee, which may be of two kinds, namely, those having 
a share capital and those not having a share capital, it 
substitutes for the requirement that the memorandum must 
state that the liability of the members is limited the require- 
ment that it must state that each member undertakes to 
contribute to the assets of the company in the event of its 
being wound vp while he is a member, or within one year 
after he ceases to be a member, for payment of the debts and 
liabilities of the company contracted before he ceases to be a 
member, and of the costs, etc., of the winding up, and for 
adjustment of the rights of the contributories among them- 
selves, such amount as may be required not exceeding a 
specified amount. The familiar requirements as to the share 
capital of the company apply both to companies limited by 
shares and to companies limited by guarantee having a share 
capital. It should be borne in mind in connection with the 
guarantee of the members that it cannot be the subject of a 
debenture given by the company, and for this purpose is in 
exactly the same position as reserve capital under s. 49 of the 
Companies Act. 

The form of the articles of association of a company limited 
by guarantee of both kinds which must be registered with 
the memorandum of association is, by s. 11, to be in accord- 
ance with Tables C and D of the Ist Sched. to the Companies 
Act, or as near thereto as circumstances admit. That part 
of Table D which gives the form of the articles of a company 
limited by guarantee having a share capital is rather curious, 
and runs as follows: “1. The Articles of Table A set out in 
the First Schedule to the Companies Act, 1929, shall be the 
articles of association of the Company and apply to the 
Company.” Further, where the company has not a share 
capital, the articles must show the number of members with 
which the company proposes to be registered, and if it increases 
the number of its members beyond that number it must 
within fifteen days give notice of such increase to the Registrar 
of Companies. 

The next provisions of the Act of importance in this 
connection are contained in s. 21, and it is not by any means 
easy to see exactly the effect of that section. It is divided 
into two sub-sections : the first forbids a guarantee company 


not having a share capital and registered on or after the | 





Ist January, 1901, to make any provision for giving any 
person a right to participate in the divisible profits of the 
company otherwise than as a member. It seems, at first 
sight, unlikely that any company would desire to do any 
such thing, but the second sub-section goes on to provide 
that if any company such as was previously referred to 
provides in its memorandum or articles or by a resolution 
to divide the undertaking of the company into shares or 
interests such an endeavour shall be treated as a provision 
for a share capital, notwithstanding that a nominal amount 
or number of the shares or interests is not specified thereby. 
The effect of this section seems to be that it is not now possible, 
as apparently it formerly was, to have a company limited 
by guarantee with shares of an unspecified amount similar to 
common stock in American companies. 

Section 36 provides that the prohibition on varying the 
terms of a contract prior to the statutory meeting shall apply 
to a company limited by guarantee and having a share capital, 
but no such restriction is imposed on the other kind of 
companies limited by guarantee. Similarly, the same pro 
visions apply to the former kind of companies limited by 
guarantee as by s. 5O are applicable to companies limited by 
shares with regard to alterations of capital. By that section 
a company may (a) increase, (b) consolidate and divide, 
(c) convert into stock and reconvert, (d) sub-divide shares 
into amounts smaller than that fixed by the memorandum, 
(e) cancel shares. Again, the provisions for reducing capital 
are the same in regard to companies limited by guarantee 
and having a share capital and companies limited by shares. 

From the foregoing it will be seen that, at any rate, as 
regards companies incorporated after the Ist January, L901, 
companies limited by guarantee and having a share capital 
are in much the same position as companies limited by 
shares, except that an added liability is imposed on the 
members in the case of liquidation. But while they are 
subject to the same restrictions as companies limited by 
shares, companies limited by guarantee, not having a share 
capital, are free from many of the obligations imposed on 
other kinds of limited companies by the Act and in regard 
to capital merely have to register an increase in the number 
of members. In addition to this all they need to return Is 
a notice of change of registered office, annual return, copy of 
special or extraordinary resolutions, and particulars of 
directors. In the case of this latter class of companies, the 
provisions as to membership contained in Table C are simple 
Article 2 provides that : °° The number of memberg with which 
the company proposes to be registered is 500, but the directors 
may from time to time register an increase of members,” and 
Art. 3 provides that : * The subscribers to the memorandum 
of association and such other persons as the directors shall 
admit to membership shall be members of the company.” 

In a winding-up the liability of the members to contribute 
to the assets of the company to an amount sufficient for 
payment .of its debts and liabilities, etce., is dealt with by 
Ss. 157, which provides, rnter alia, that in the case of a company 
limited by guarantee, no contribution shall, except where the 
company has a share capital, be required from any member 
exceeding the amount of his guarantee, and that where such a 
company has a share capital in addition to that amount he 
shall also be liable to the extent of any sums unpaid on any 
shares held by him. The same arrangements as to “ A” and 
*B”’ lists of contributories apply to all such companl Ss as 
they do to unlimited companies, apparently, however, with 
this difference : in the case of a company limited by shares 
the liability of the * B”™ contributories is limited, first of all 
to the balance unpaid on the shares formerly held by him aftet 
the resources of the *A’’ contributories. who hold those shares, 


has been exhausted: and, secondly, is limited by the fact 
that he ean only be called upon to provide cash for the payinent 
of debts of the company contracted before he ceased to be 
member, Le., remaining due after the application of all 
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cash recovered from the “ A” contributories has been applied 
in paying the debts of that company whenever incurred pari 
passu. It is obviously possible to apply the latter limitation 
to the “ B ” contributories of a company limited by guarantee, 
but it is equally obviously not in the case of the first limitation, 
for it is impossible to say which member succeeds which, and, 
indeed, it may frequently happen, as it could not possibly do 
in the case of a company limited by shares without a reduction 
of capital, that the place of a person who has ceased to be a 
member and so become a “* B” contributory is not filled by 
any new member. It is suggested in ** Buckley ” that in the 
case of a company limited by guarantee, payments by the 
‘A’ contributories would not reduce the liabilities of the 
* B ” contributories except indirectly by reducing the amount 
of the debts and liabilities contracted before the “* B”’ con- 
tributories respectively ceased to be members. It is hard to 
see what other result could be arrived at, and it seems clear 
that the first limitation can have no 
application in such a case. 

These then are the main provisions of the Companies Act, 
1929, on this topic, and I intend to return in the near future 
to it to deal with several cases dealing with companies of this 
kind, and also with the position of such companies incorporated 
before the Ist January, 1901, and one or two other matters 
in connection therewith. 


referred to above 





° 
A Conveyancer’s Diary. 
[ CONTRIBUTED. | 

A CORRESPONDENT who had read one of my earlier articles 
on restrictive covenants writes to inquire 
the exact procedure for obtaining an order 
of the court declaring, under sub-s. (2) 
of s. 84 of the Law of Property Act, that 
covenants are unenforceable. 

For all | know different practitioners may deal with this 
problem in slightly different ways, but the method IT am 
proposing to explain is one which | know to have heen 


Applications 
under L.P.A., 
s. 84 (2). 


successful. 

The great point to remember is that a declaration made 
under sub-s. (2) is binding on all the world, by virtue of 
sub-s. (5), which provides, so far as material: ‘* Any order 
made under this section shall be binding on all persons, whether 
ascertained or of full age or capacity or not, then entitled or 
thereafter becoming entitled to the benefit of any restriction, 
which is thereby discharged, modified or dealt with, and 
whether such persons are parties to the proceedings or have 
been served with notice or not.’ 

Consequently the question before the court is not the same 
as it would be in an action for an injunction to restrain a 
breach of the In the action the question is 
whether the plaintiff can enforce the covenant against the 
defendant. In the application it is whether anyone at all 
can enforce the covenant against anyone. It follows, therefore, 
that the court must assure itself that it is in possession of all 


covenants. 


the available evidence: in an action the question is which 
party is entitled to victory on the evidence adduced. Secondly, 
declaration of the ' 
proposition that the covenants are unenforceable : 
quently rules have had to be evolved to get over the notorious 
impossibility of proving a negative. 

The proceedings 


not ler partes, in the Chancery Division. 


the applicant is claiming a negative 


conse- 


are started by an originating summons, 
The 
is intituled either in the matter of the assurance imposing 
the restrictions or in that of the property, and also in any 
event in the matter of the Law of Property Act, 1925. 1 
do not know of any reason save that of convenience for choosing 
one form of title rather than the other. One form was used 
in Re Ballard’s Conveyance [1937] Ch. 173: the other in 


summons 





2e Sunnyfield [1932] Ch. 79, though on the whole I think the 
former is now the more usual. 

Next, a respondent has to be procured. This is often a 
matter of some difficulty, because the whole point of having 
the summons is that there is doubt who can enforce, if anyone 
can at all. However, in view of the directions given in 
Re Sunnyfield, to which I shall refer, the identity of the 
original respondent is not of much moment, and the difficulty 
can be dealt with by joining as respondent the person who 
apparently has the best chance of being able to enforce. 
Often he is the owner of the plot next adjoining the plot in 
question. 

Having vot thus far the applicant should forthwith issue 
and serve the originating summons. But for reasons which 
will appear, he should not at once put in his affidavit in 
support. In many cases the respondent is a perfectly 
innocuous person who does not wish to oppose the summons. 
It is therefore both prudent and charitable to see that he 
understands that hostile act, but that 
someone must be respondent and that the lot has fallen on 


its service is not a 


him. 

The next stage is to give notice of the summons to anyone 
who has a right to it. The rule on this subject was laid down 
by Maugham, J. (as he then was) in Re Sunnyfield [1932] 
1 Ch. 79, at p. 83: “* When an order such as this is asked for, 
the court ought to make every effort to see that all persons 
who may wish to oppose the making of the order have the 
opportunity of being heard, their objections in 
argument before the court, and inviting the court to refuse 


stating 


to exercise its powers.” 

In practice it is not altogether easy to fulfil these require- 
ments. Sometimes, of course, it is obvious that the covenants 
are only enforceable, if at all, by the owner or owners of a 
clearly defined area. Thus, for example, in Re Ballard, 
[1937] Ch. 473, it was clear that no one had any interest save 
the respondents. On the other hand, 
the possible persons entitled to enforce may be a large and 
indeterminate class, especially if the covenants are enforceable, 
if at all, by assignees under the rule in Miles v. Easter [1933] 
Ch. 611, instead of by persons claiming as owners of land to 
which the benefit of the covenants is annexed. In such a 
case one must find out, as best one can, what land was owned 
by the original covenantee at the date of the covenant. 
One should then give notice to all persons owning any of such 
land as is at all near the land to which the application relates. 
How far afield one is to go is a matter of judgment in each 
case, and is one for which no definite rule can be laid down 


In a great Many Cases, 


in advance. 

Notice is given by sending a circular letter to all the selected 
persons, stating the circumstances generally, that the summons 
has been taken out, and that the addressee has a right to be 
heard, and to be joined as a respondent, if he wishes to do so. 
The letter should point out that the applicant gives no 
undertaking as to the addressee’s costs. A form of reply 
should be enclosed, so that the addressee may say if he makes 
no claim. In most cases a large proportion of the addressees 
do not desire to contest the making of the order. Indeed, I 
have never myself seen a case where anyone took advantage 
of the rules in Re Sunnyfield; but in Re Ecclesiastical Com- 
missioners’ Conveyance [1936] Ch. 430, certain persons were, 
in fact, joined as respondents in accordance with these rules. 

Once the circular has been sent out, and the time limited for 
replies has elapsed, the affidavit in support of the summons 
should be sworn. It should state as fully as possible the facts 
as known to the applicant, exhibiting any relevant title deeds 
and abstracts, together with at least one good map. It is 
convenient to exhibit the relevant part of the ordnance survey 
map, and a photographic enlargement of such of it as covers 
the area nearest to the land in question. It is also desirable 
that the affidavit should state the contentions of the applicant, 
so that these may be clear: they do not appear from the 
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asks for a declaration that the 
covenants are unenforceable. It is essential that the steps 
taken to comply with the rule Re Sunnifield should be 
put in evidence, the circular and replies being exhibited. 

The summons then proceeds on its course like any other 
originating summons, and finally comes to hearing in court, 
whether opposed or not. 

Owing to the difficulty of proving a negative, the applicant 
is only expected to make out a primd facie case. Once he has 
done so the onus shifts to the respondent, who is treated as 
if he were plaintiff in an action to enforce the covenants. 
But the respondent is entitled at the applicant’s cost to have 
the position fully investigated, and is consequently allowed his 
costs, even if the application succeeds, down to the close of 

These two latter points were laid down by 
in Re Ballard, but are unfortunately not mentioned 
in the report of that case. 1 have, however, dealt with them 
at some length in a previous article. ((1937), 81 Sox. J. 515.) 

It should be remembered throughout that the proceeding 
is a very unusual one, and should be handled with more 
especial care than is demanded by the ordinary construction 
summons. 


summons, which merely 


evidence. 
Clauson, J., 








Landlord and Tenant Notebook. 


distress was created by the Statute 
Wm. & M., sess. 1, c. 5, in 1689. Many 
people would be inclined to take the right 
for granted, as a necessary incident to the 
right to distrain goods; but originally all 
the distrainor could do was to deprive the distrainee of the 
use of the distress, and this, incidentally, meant that there 
was little point in his seizing the property of a third party. 
It was the right to sell the property of third parties that 
caused judges to describe the statute as “ harsh,” and led 
ultimately te the passing of the Lodgers’ Goods Protection 
Act, 1871, and the Law of Distress Amendment Act, 1908. 

There is no obligation on a distraining landlord to sell 
(except in the case of loose corn and straw, according to 
s. 3) and if he does so he must observe certain formalities, 
such as serving a notice “ inventory (as to which see the 
‘ Notebook ’’ in Vol. 76, p. 843). He must also wait five 
days, during which the ian may replevy ; a more recent 
statute, the Law of Distress Amendment Act, 1888, gives 
the tenant or other distrainee the right to have this extended 
to fifteen days. But apart from formalities and procedure, 
no doubt that which interests parties most is the mode of 
sale; and I have little doubt that the committee now 
investigating and deliberating upon the law of distress 
generally will have been offered much evidence about the 
low prices fetched by chattels distrained. 

The 1689 enactment did in fact provide that the landlord 
should and might “cause the goods and chattels...to be 
appraised by two appraisers, to appraise the same truly, 
according to the best of their understandings,” but this 
part of the Act was repealed by the 1888 Act already mentioned 
gives tenant or owner the right to have the 
Tenant distrainees who 


THE right to sell 


Sale of 
Distress. 


which, instead, 
articles appraised at his expense. 
can put up the necessary cash must be rare. 

The effect of the provision for appraisement was illustrated 
by the first decided case in which 2 Wm. & M., sess. I, ¢. 4, 
played a part. This was Walter v. Rumball (1694), 1 Ld. Raym. 
53, when a complaint of sale at an undervalue which, howe ver, 
corresponded to the appraised figure, was disposed of by 
holding that * that shall be intended, since the appraisers 
were sworn.” A jury had, indeed, already found that the 
goods had been appra’sed and sold, so it may be that all the 
judgment meant to do was to construe the verdict. At all 
events it has since been decided, in Smith v. Ashforth (1860), 
29 L.J. Ex. 259, that appraisement is not conclusive of value. 





The 1689 statute directs that the landlord shall seli the 
goods and chattels “* for the best price can be gotten for same.”’ 
The two cases mentioned in the preceding paragraph were 
actions in which the cause of action was clearly based on this 
but what is the position if owing to the landlord’s 
articles depreciate before the sale and, 
consequently, yield so much less ? 

The position of impounded goods has been described, 
to my mind evasively, as “in custodia legis.” It is clear 
sont the ih rty is still in the distrainee, ven _ the 


provision ’ 
neglect the 


seesuedion to pec him to sue in conversion (Iredale 
Kendall (1878), 40 L.T. 362) ; but he must have sort of control 
over them if he is to sell them, and Poynter v. Buckley 
(1833), 5 C. & P. 512, when a tenant sued for not selling at 
the best price, and proposed to adduce evidence that the 
distress, consisting of coach-making materials, had suffered 
by being left out in the rain, it was objected that such 
evidence would be irrelevant, but the objection was over 
ruled. If common sense triumphed, it must be admitted 
that there js something rather far-fetched about the proposition 
that suffering goods to depreciate before sale is not selling 
them at the best price obtainable, and it would be better 
to tackle this question of * properly and 
courageously and define the obligations of the distrainor 
with greater accuracy. 

Another difficulty that has arisen is this : 
the distrainor had to remove the distress from the 
(Distance limits were imposed by 
the Statute 1 & 2 Ph. & M. c. 12.) The 1689 Act did not 
modify this rule. It was the Distress for Rent Act, 1737, 
that authorised impounding and sale (~ and to appraise, sell, 
and dispose of the same upon the premises, in like manner 
and under like directions and restraints to all intents and 
purposes, as any person taking a distress for rent may now do 
off the premises, by virtue of an Act made in the second year 
of the reign of King William and Queen Mary,” etc.) on the 
premises. This, of affords a complete answer to 
landlords, bailiffs, appraisers and intending and actual 
purchasers resorting to the premises for the statutory purpose 
who might otherwise be sued for trespass. But the statutes 
do not deal with the question of when the goods are to be 
removed after a sale. 

Thus in Wood v. Murray (1839), 11 A. & E. 34, the plaintiff, 
a tenant whose goods had been distrained and sold on the 
premises, sued the purchaser for trespass on his coming to 
collect his acquisitions many later.* But it was 
proved that the plaintiff had expressly consented to the goods 
(which were hay) remaining as long as they had, and though 
he had in the meantime written and told the defendant that 
if he came he would be treated as a trespasser, it was held 
that he had previously given an irrevocable licence. : 

The effect of a landlord purporting to buy the distress 
himself was examined in King v. England (1864), 4 B. & 8. 783. 
The claim was for conversion and was brought against the 
grantor of a bill of sale who had lent the money on ra 
furniture. This had then been distrained upon and sold | 
the landlord ; it was ap ypraised, and the land llord offered the 
grantee of the bill of sale the “condemned” price. After 
that the broker ** took the goods in satisfaction Pe the rent,” 
and the last incident but one was that the landlord * gave ”’ 
them—motives not mentioned— to the distrainee-borrower’s 
daughter. The defendant * followed ”’ them, seized them and 
sold them. The action was then brought, and Cockburn, C.J., 
expressed the position as follows: ** The question is whether 
there was such a sale of these goods as divested the defendant 
of his right of property in them under the bill of sale, as 
enabled the landlord to alienate them by sale or gift 
look upon what took place and Blackburn, J. 
expressed the logical conclusion that a sale ** must be to a 
third person.” 


in custodia legis 7 


at common law 
premises 
and impound it elsewhere. 


course, 


months 


I cannot 
9 
as a sale 
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The general object of the Law of Distress Amendment Act, 
1908, is to confer privilege from distress on 
third parties’ property. Section 4 (1) 
provides that the Act shall not apply, inter 
alia, to ** goods in the possession, order, or 
disposition ” of the tenant * by the consent 
and permission of the true owner in such 
circumstances that” the tenant “is the 
reputed owner thereof”; nor to goods 
any .. . hire-purchase 


The Hire- 
Purchase Act, 
1938, and the 
Law of 
Distress 
Amendment 
Act, 1908. 

“comprised in 
agreement. 

The Hire-Purchase Act, 1938, 
on the Ist January, 1939, includes a provision to the effect 
that when the hirer under a hire-purchase agreement has 
paid one-third of the total hire-purchase price, the owner 
may enforce any right to possession which he may have by 
action only: s. 11 (1). In such action the court may take 
one of three courses, the second being to order delivery but 
postpone the operation of the order on condition that unpaid 
instalments be paid by instalments and other conditions 
which appear just, etc. : the third is an order so dealing with 
part of the goods: s. 12 (4) (6) and (e). 

The possibility of disputes between distraining landlords 


which is to come into force 


and distrainees in the event of goods enjoying this special 
probationary status being seized by way of distress has not 
heen overlooked, and by s. 16 (1) the Act provides that when 
postponement is ordered, goods shall not during the period 
of postponement be treated as woods which are by the consent, 
etc., of the true owner in the possession, etc., of the hirer, 
1 of the Law of Distress Amendment 


for the purposes of s. 
when after 


Act, 1908. The second sub-section enacts that 
the determination of 
with a right to recover goods has commenced an action to 
enforce his right, the goods shall not be treated as comprised 


(ioods 


a hire-purchase agreement an owner 


in a hire-purchase agreement, for the same purposes. 
under a postponement order must, therefore, be considered 
privileged from distress, subject to the formalities being 
complied with by the owners. 





Our County Court Letter. 
ASSIGNMENT OF DEBT. 

yurt (Nugent v. 

2 19s., 


vi 


In a recent case at Nottingham County ( 
Watkinson and Wife) the claim was for £7 due on a 
The plaintiff's case was that in 1933 
he was instructed to collect a debt of £92 due from the 
male defendant to one Wilson. The debt was eventually 
purchased by the plaintiff, who took from both defendants 
a promissory note for the amount due. The sum of £19 
was paid, in instalments of 2s. 6d. a week, but the defendants 
then discovered that the plaintiff had only paid £8 for the 
debt. Holding the view that he had therefore received 
enough, the defendants discontinued paying the instalments. 
The male defendant's case was that he had incurred the 
debt between 1920 and 1925, while he was in business as a 
confectioner. Having afterwards obtained work in a sand 
quarry, he had signed the note and made the payments under 
the impression that the plaintiff was collecting the debt 
on commission on behalf of Wilson. The promissory note 
was signed on the 11th September, but on that date there 
was nothing owing to the plaintiff, as the debt had not been 
transferred to him until the 14th October. It was contended 
for the plaintiff that there was an agreement to purchase 
the debt before the promissory note was signed, as the 
first payment under the note was on the 19th September. 
His Honour Judge Hildyard, K.C., held that the plaintiff 
could not succeed and judgment was therefore given for the 
This was without prejudice to the 


promissory note. 


uefendants, with costs. 





plaintiff's position as assignee, in which capacity he could 
still sue the male defendant for the whole amount, apart 
from the arrangement to pay 2s. 6d. a week. 
ARCHITECT’S REPORT ON HOUSES. 

Ix a recent case at Atherstone County Court (Vero v. Atkins) 
the claim was for £100 as damages for breach of warranty. 
The plaintiff's case was that he had employed the defendant 
to build eighteen houses at £550 a pair. There was an implied 
warranty that the houses would be erected with good 
materials and free from defects, but none of the houses had 
built in an efficient workmanlike manner or of 
proper materials or were fit for habitation. At the first 
hearing the case was referred to an architect, who reported 
that the houses had been properly built and finished in 
accordance with plans passed by the rural district council. 
The houses had been passed as fit for habitation and some 
of the defective work had been done by the tenants without 
to the plaintiff. Other parts of the defective work 
had been done since the commencement of the action. The 
usual custom in the building trade was for the builder to 
he responsible for repairs and defects for six months after 
the property had been finished. The houses were completed 
early in 1937, and the first complaint was in February, 
1938. If any sum was due, the amount was £22 6s. It was 
pointed out for the plaintiff, however, that several of the 
items were omissions, and were not subject to the time limit 
applicable to repairs and defects. The defendant’s 
was that in August, 1937, he had received £70 in full settle- 
ment for work done on the eighteen The defects 
only amounted to £31 3s. per house, and the architect had 
reported that there was no breach of implied warranty. 
His Honour Judge Donald Hurst observed that the original 
claim of £123 had been reduced to £22 6s. If there were 
any defects, it was not for the builder to take steps but for 
the landowner to raise the matter—and within a reasonable 
The usual custom applied and the defects could have 
been discovered in six months. This had been 
exceeded and a payment had been made in full settlement. 
Judgment was given for the defendant, with costs. 


been and 


cost 


case 


houses. 


time. 
period 








Obituary. 
Mr. T. M. OCALLAGHAN. 

Mr. Thaddeus Michaei O'Callaghan, LL.B., Barrister-at- 
Law, of Essex Court, Temple, E.C., died at Molesey on 
Tuesday, 13th December. Mr. O'Callaghan, who was a 
member of the Inner and Middle Temples, was called to the 
Sar in 1920. He practised on the South-Eastern Circuit and 
at the Central Criminal Court, and was the Junior of the 
Surrey and South London Sessions. He was an occasional 
contributor to this journal. 


Mr. A. V. BLAKEMORE, 


Mr. Arthur Villiers Blakemore, solicitor, of Birmingham, 
died at his home at Edgbaston on Tuesday, 13th December. 
Mr. Blakemore was a graduate of Pembroke College and was 
an Oxford Rowing * Blue.’ He was admitted a solicitor in 
1893 and practised for several years in partnership with 
Mr. Charles Winterton. 

Mr. F. W. FRASER. 

Mr. Francis William Fraser, solicitor, senior partner in 
the firm of Messrs. Fraser & Fraser, of Nottingham, died on 
Saturday, 17th December, at the age of fifty-three. Mr. Fraser 
served his articles with his uncle, Sir Edward Fraser, and wag 
admitted a solicitor in 1907. He practised on his Own 
account and was eventually joined by his brother, Mr. Arnold 


Fraser 
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To-day and Yesterday. 


19 DEcCEMBER.—On the 19th December, 1895, a curious 
action was tried before the Lord Chief 
Justice. A lady journalist called the Comtesse de Brémont 
sued the great W. S. Gilbert for libel. She had asked him 
for an interview and he had replied politely but evasively 
that his fee for an interview for publication was twenty 
guineas. She had thereupon sent an answer stating that 
she hoped to have the pleasure of writing his obituary for 
nothing. The great man had then sent a sarcastic letter to 
The Times headed “ The Lady Interviewer,” the terms of 
which brought about the action. Both parties gave evidence 
and the jury found for the defendant without leaving the 
box. 
20 DecemBer.—Lord Chief Justice Hankford died on the 
20th December, 1422, after nearly thirty- 
five years’ judicial service in Common Pleas and King’s 
Bench. 
21 DecemBer.—On the 21st December, 1875, Henry 
Wainwright, handsome, popular, talented, 
was hanged at Newgate for the murder of the mistress he had 
killed to preserve his respectability. About sixty privileged 
spectators had been invited by the City authorities and 
completed a scene of Hogarthian horror—* the cold December 
morning, the waning moon, the rope dangling to and fro in 
the shed awaiting its victim, a gaslight that flared noisily, the 
well-dressed crowd of privileged visitors come to see the show, 
the Sheriffs’ footmen who had some of them obviously 
fortified their spirits for the occasion.” Wainwright behaved 
with fortitude and dignity. 
22 DecemBer.—On the 22nd December, 1831, The Law 
Society, after very considerable exertions 
on the part of its committee, attained the triumph of a Royal 
Charter. Under this charter it continued its existence till in 
1845 there was granted a fresh one placing its constitution on 
the basis on which it still rests. In June, 1831, the Society 
had for the first time held its annual meeting in’ its own 
newly erected hall in Chancery Lane, where it has ever since 
had its headquarters. 
23 DecemBEeR.—On the 23rd December, 1817, Sir William 
Grant resigned the office of Master of the 
Rolls. While he had lived at the great Rolls House in 
Chancery Lane he had occupied two or three rooms on the 
ground floor. “This is my dining room; my library and 
bedroom are beyond,” he would say to visitors, adding, ** and 
I am told there are some good rooms upstairs, but I was never 
there.” He was Master of the Rolls for sixteen years. In 
those days the hours of his court were from six to ten in the 
evening. He dined after rising. 
24 DecemBer.—On the 24th December, 1684, Robert 
Baillie was sentenced to death at Edin- 
burgh for his supposed part in the Rye House plot. Though 
so ill that he was carried into court in his nightshirt he replied 
with courage to his judges denying his guilt and saying: 
“My lords, the time is short, the sentence is sharp, but I 
thank my God who hath made me as fit to die as you to 
live.” He was executed the same day at the market cross. 
From the scaffold he cried : ** My faint zeal for the Protestant 
religion has brought me to this,” and then a roll of drums 
drowned his voice. 
25 DecemBerR.—This was written of the Inns of Court in 
1598: “ During the time of Christmas 
they have several divertisements as feasting every day, 
music, singing and dancing with dicing. To the dicing all 
comers are admitted and it is so excessive having such 
abundance of tables placed in the Hall that what comes to 
the Box generally amounts to about £50 a day and night 
so that by this, with a small contribution from each student, 
the great charge of the whole Christmas is defrayed but these 
revellings and playings give o¢casion to so much mischief by 


| 





the people’s losing their money and apprentices stealing from 
their masters that it is but seldom allowed of and it could be 
wished it were to be no more.” 


THE WEEK'S PERSONALITY. 

A good deal of mystery surrounds the death of Chief Justice 
Hankford, but according to a strong tradition he brought it 
about in this fashion. Several deer had been stolen from his 
park at Annery Monkleigh in Devon and he gave strict 
orders to his keepers to shoot any person they found there by 
night who would not stand when challenged. Then, being 
weary of life, he threw himself voluntarily into peril wandering 
about in the dark, refused to answer when challenged and 
was shot dead beneath a tree which long afterwards bore the 
name of *‘ Hankford’s Oak.” The reason for this indirect 
suicide is said to have been “ direful apprehensions of 
dangerous approaching evils.” In one who had held judicial 
office in the dangerous years of Richard II and Henry IV and 
the epic times of Henry V, this failure of nerve at the opening 
of Henry VI’s reign is curious, for the troubles of the last of 
the House of Lancaster were yet far off. Whatever may be 
the truth of the story, his reputation as a jndge seems to 
have been high and the proper reflection on his end is that 
‘no charitable reader, for one unadvised act, will condemn 
his memory who, when living was habited with all requisites 
for a person of his place.” 

CATERING AT THE CouRTs. 

A recent article in an evening paper told us all the secrets 
of catering at the Law Courts and was particularly illuminating 
about the appetites and preferences of the judges—how 
Avory, J., liked Irish stew and liver and bacon for lunch, 
while McCardie, J., preferred a boiled egg, bread and butter 
and tea. Talbot, J., was faithful to two poached eggs on 
toast, a roll and butter and coffee, while Swift, J., we are 
told, used to have fried Dover sole. Both the chef and the 
catering manager agreed that, while most of His Majesty’s 
judges are small eaters, Darling, J., had the best appetite. 
The kitchen staff have always laboured under a special 
difficulty, for though their quarters are remote from the 
courts it has long been well known that the intricacies of the 
building’s Gothic mazes carry the odours of culinary activities 
into the most unexpected places. Not long ago the Lord 
Chief Justice was moved by this intrusion to declare that his 
could be described as a cookshop or a branch of the 
But though he 
** odious 


court ~ 
Office of Works with a cookshop annexed.” 
sent his usher forth to discover, the source of* the 
smell ** remained uncertain, the catering department pleading 
‘not guilty.” 

DIFFERENT APPETITES. 

Apropos of the appetites of judges, an amusing story as 
told of an assize at which Mr. Baron Channell and Mr. Justice 
Bramwell were doing duty together. As they were about to 
leave the judges’ lodging the cook presented himself to ask 
what they would like for lunch. Channell, the senior judge, 
who was a great eater, said in the short clipping style peculiar 
to him: ** Oh, send me my lunch at one punctually, mind. 
I'll have—let me see—I'll have a basin of clear mock-turtle 
and a chicken and some peas and potatoes and an apple tart 
and some sherry and seltzer: at one, mind, not later.” 
* Yes, my lord,” said the cook. “* And what shall I send your 
lordship?’ he asked Bramwell. ‘Oh, thank you, cook,” 
came the reply in the slow, solemn and almost mournful voice 
of the other judge. * Ill have what I have at half-past one. 
Then it won't disturb Baron Channell. I'll have, if you 
please, at half past one, a plece of stale seed-cake and some 
camomile tea.” There was also the great occasion when the 
following aside by A. L. Smith, L.J., got on to the short- 
hand note: “If I'd just had a couple of mutton chops and 
a bottle of stout for lunch, I could understand myself 
delivering this judgment.” 
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Reviews. 

The Law of Fire Brigades and Air-Raid Precautions. By 
R. Wynne Frazier, of Gray’s Inn and the Midland Circuit, 
Barrister-at-Law. 1938. Demy pp. Xxxvil and 
(with Index) 446. London, Birmingham, Liverpool, 
Manchester and Glasgow: The Solicitors’ Law Stationery 
Society, Ltd. 15s. net. 

This volume is the second edition of the author's ~~ Law 
of the Fire Brigade,” published in 1933. Since then, far- 
reaching and fundamental changes in the law been 
made. The extent of these changes will be realised when it 
1s recalled that the first edition consisted of ninety-two pages, 
whereas the present volume contains 440. 
the Air-Raid Precaution, Act, 1937, and the Fire 
Act, has revolutionised the law of fire-fighting and 
n cessitated the complete re-writing of the book. The author 
has been well advised to deal with both these important Acts 
in one work, as they are very much inter-dependent and 
closely akin in their aims: the latter in peace, the former 
The Fire Brigades Act remedies the 
legal deficiencies as to civil fire-fighting and, for the first time, 
compulsory. The 
complementary 


Svo. 


have 


Brigades 


1938, 


in the event of war. 


the provision of civil fire services is made 
Air-Raid Precautions Act provides the 
general legal framework to deal with the national emergency 
The main branches of the subject are dealt 
with in separate chapters, each preceded by a_ useful 
Introduction. Fire-fighting and the Act of 1938 dealt 
with in Chapter I, Air-Raid Precautions in Chapter If and 
the London Fire Brigade in Chapter III. The important 
question of fire brigade pensions is comprised in Chapter VII. 
many other important 


of air raids. 


are 


Full consideration is also given té 
matters such as private fire brigades, the liability of a fire 
for negligence, fire and road traffic, ete. 
The recent case of Vard vy. London County Coun il and Allen 
(deciding that fire brigades are not in any privileged position 
must also be 


brigade engines 


as regards traffic lights) 1s noted. teference 
made to the valuable appendices containing prints of relevant 
sections of other Acts, Statutory Rules and Orders, govern- 
ment circulars and the A.R.P. official publications. The 
over forty-eight pages is 
reference to be made to the 
such an intricate subject. 


comprehensive index extending 
to be commended, enabling easy 
innumerable points arising from 
The book is printed in good clear type and the notes are at 
once distinguishable from the sections of the Acts. 
handy size and a pleasure to read. The author has done 
his task well, while the publishers are also to be congratulated 


on the excellence of the production. The work is a necessity 


to all local government officers throughout the country 
as well as those dealing with fire brigades, A.R.P. work 
and water supplies. It can be confidently recommended 


as a safe guide and friend. 


The Settled Land Acts. By J. C. Arnotp, LL.B., of the 
Inner Temple, Barrister-at-Law. 1957. Royal 8vo. 
pp. xxii and (with Index) 384. London: Sir Isaac 
Pitman & Sons, Ltd. 25s. net. 


This is a new work of comprehensive character dealing with 
the principles soverning the law relating to settled land. The 
learned author commences his work by reviewing the develop- 
ment of the law upon this subject showing how the English 
conception of progressive jurisprudence has been illustrated 
by the manner in which in this direction the development of 
the law has kept pace with the march of custom and tradition. 
He then proceeds to deal with the subject from the standpoint 
of a practitioner, and discusses and explains the recent 
interpretations of the knotty relation thereto 
which have been dealt with by judicial authorities. The 
prove to be not only a valuable asset 


points in 


volume should, therefore, 
to the equipment of a student intent upon securing a complete 
knowledge of the subject but also to that of the practitioner 
who Is brought face to face with its problems. 


The passing of 


It is of 





eset sree 


ALEXANDER 
London : 
net. 


Aliunde: Translations and Verses. By Sir 
LAURENCE. 1938. DemyS8vo. pp. viland 118. 
Humphrey Milford, Oxford University Press. 5s. 
These verses, derived chiefly by translations “from some other 

source,” have formed the pursuit of the author “during a 

busy life as a lawyer, of which the War years were spent at the 

The lawyer nursed upon “the classics ” they 

will equally delight. Of the ‘ Pervigilium Veneris’’—that 

youthful miracle of silver Latin—he has caught the stately 
rhythm. A new version of Simonides’ Epitaph on the Spartans 
at Thermopylz is ever welcome. But here are English verses, 
too: for instance, of “ The New Law of Property,” on New 
Year’s Eve, 1925-6, when the heir-at-law and “ancient regimen 
of uses vanishes.” One will show the 
reminiscent and the buoyant style : 
* The true construction [ at last shall know 
From Lords that can with logic absolute 
The two and twenty jarring views confute, 
Quite irreversibly, and in a trice 
Our best opinions into dust transmute.” 


Treasury.” 


into limbo verse 


Value and Treatment in 

By P. D. Leake, Fellow of the Institute of 
Chartered Accountants. Third Edition, 1938. Demy 8vo. 
pp. xiil and (with Index) 201. Sir Isaac Pitman 
and Sons, Ltd. 15s. net. 

In this new edition of a book which may be regarded as a 
standard work on the subject of Commercial Goodwill, 
important additions have been made and in particular an 
additional chapter in which the author discusses a new thesis 
of industrial accounting. The subject of compensation for 
goodwill under the Landlord and Tenant Act, 1927, forms the 
subject matter of another chapter, and will be of particular 
interest to members of both branches of the legal profession 
dealing with matters arising under that statute. The value 
of the book is enhanced by an appendix of tables for computing 
the value of commercial goodwill in varying circumstances. 


Comme reial Goodwill Its History, 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Attorney-General for Alberta v. Attorney-General for 
Canada and Others. 


Lord Maugham, L.C., Lord Atkin, Lord Thankerton, Lord 
Russell of Killowen, and Lord Macmillan. 4th November, 193s. 


ALBERTA-—BANK TAXATION BILL—VALIDITY. 


Appeal from a decision of the Supreme Court of Canada 
declaring ultra vires ** An Act respecting taxation of banks ”’ 
passed by the Legislative Assembly of the Province of Alberta. 


The Bank Taxation Bill applied to every corporation or joint 
stock company, other than the Bank of Canada, incorporated 
for the purpose of doing banking or savings bank business 
and transacting such business in the province. The Bill 
imposed on every such bank an annual tax, in addition to any 
tax payable under any other Act, of (a) } per cent. on the 
paid-up capital, and (6) 1 per cent. on the reserve fund and 
undivided profits. Penalties were provided for default in 
payment of the tax, and the tax was declared to be payable 
to the Provincial Secretary on behalf of His Majesty for the 
use of the province. The appellant submitted that the Bank 
Taxation Bill would, if assented to, be intra vires the Alberta 
Legislature as imposing direct taxation within the province 
under s. 92 (2) of the British North America Act, 1867. The 
respondents to the appeal were the Attorney-General for 
Canada, the Canadian Press and Newspapers Associations, 
the Alberta Press, and the Chartered Banks of Canada. 

Lorp Mavucua, L.C., delivering the judgment of the Board, 
said that the Bill purported to be concerned with taxation ofa 
direct character, differing, however, from ordinary taxing 
statutes in that it singled out for taxation only banks which 
transacted business in the province. It was well established 
that, if a given subject-matter fell within any class of subjects 
enumerated in s. 91, it could not be treated as covered by 
any of those within s. 92. It was therefore necessary to 
compare the two complete lists of categories with a view 
to ascertaining whether the legislation in question, fairly 
considered, fell prima facie within s. 91 rather than within 
s. 92. It was plain that the taxation here was aimed simply 
at banks, including savings banks, and by s. 91 * banking ” 
and “savings banks” were within the exclusive legislative 
authority of the Dominion. On the other hand, it was strange 
to find the province singling out, ** in order to the raising of a 
revenue for provincial purposes,” banks and savings banks 
and no other wealthy corporation, body or persons in the 
province. The judges of the Supreme Court were justified 
in considering that the magnitude of the tax proposed for 
Alberta was such that, if it were applied by each of the other 
provinces, it would have the effect of preventing banks from 
carrying on their businesses. It would be strange if each of 
the provinces were successively to tax banks and the result on 
the question of ultra vires were to be that the Acts of those 
provinces who were earliest in the field were valid, while the 
Acts of those who came a little later were to be held ultra 
vires. It must be remembered in that connection that the tax 
proposed was based on the paid-up capitals and on the reserve 
funds of the banks wherever situated. It was rightly con- 
tended for the appellant that the Supreme Court and the 
Board had no concern with the wisdom of the Legislature whose 
Bill was attacked. And it was urged that it would be a 
dangerous precedent to allow the views of members of the 
court as to the serious consequences of excessive taxation 
on banks to lead to a conclusion that the Bill was ultra vires. 
Their lordships did not agree that that argument should 
prevail in a case where the taxation in a practical business 
sense was prohibitive. If, however, any doubt could be 
entertained on the question of fact, there was In this case a 
further point which seemed to their lordships to be decisive. 





At the time when the Bill was passing through the Legislature 
the most profound and far-reaching changes in the operations 
of commerce, trade and finance were intended by Bills before 
the provincial Legislature and by Acts already passed. It was 
plain that banks and savings banks operating in Alberta might 
greatly interfere with those proposed changes. The Act was 
an attempt to regulate and control banks and banking in the 
province. There was no escape from the conclusion that, 
instead of being in any true sense taxation in order to the 
raising of a revenue for provincial purposes, the Bank Taxation 
Bill was merely part of a legislative plan to prevent the 
operation within the province of those banking institutions 
which had been called into existence and given the necessary 
powers to conduct their business by the only proper authority, 
the Parliament of Canada. That was a sufficient ground for 
holding that the Bill was ultra vires. The appeal should be 
dismissed, 

CounsEL: O. M. Biggar, K.C., Cyril Radcliffe, K.C., and 
J.J. Frawley, K.C., for the appellant : Aimé Geoffrion, K.C., 
and J. Boyd McBride, K.C.; H. P. Duchemin, K.C.; J. L. 
Ralston, K.C.; W. N. Tilley, K.C., and B. V. McCrimmon, 
for the respective respondents. 

Souticitors: Blake & Redden; Charles Russell & Co. : 
Lawrence Jones & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Scheff +. Columbia Pictures Corporation Ltd. 
Slesser, MacKinnon and Finlay, L.JJ. 
1th November, 1938. 
Practice-—Writ Issuep IN Copyricut AcTION—NO STATE- 
MENT OF CLAIM Ever DELIVERED—Costs RECOVERABLE 
BY DEFENDANTS—-R:.S.C. Ord. LXV, r. 27. 


Appeal from Oliver, J. 

The plaintiff, the author of a work of fiction in German, 
alleged that a film made by the defendant company based 
on a work in English was an infringement of his copyright. 
In the course of a correspondence beginning in the early part 
of October, 1937, the plamtiff enumerated twenty similarities 
between his book and the film and the book on which it was 
based. On the &th November, the company undertook 
to keep proper accounts in respect of the exhibition of the 
film. In January, 1938, the plaintiff issued a writ, but 
prosecuted the action no further so that it was dismissed 
without the delivery of a statement of claim. The costs 
claimed by the defendants amounted to about’ £400 in respect 
of perusal and comparison of the two books and investigation 
of their sources, such as works of imagination and travel in 
Tibet and its lore, physical characteristics and resources. 
In this a qualified person was engaged for a considerable 
time. The taxing master ordered the costs to be taxed at 
about £45. Oliver, J., varied this order and ordered the 
defendants’ bill to be referred back for re-taxation with a 
direction that all proper costs up to the &th November, 
when it became apparent that there would be no proceedings 
for an injunction, were reasonably incurred. The defendants 
appealed and the plaintiff cross appealed. 

SLEsseR, L.J., said that the defendants had contended 
that there should be a general reference back and that the 
judge was wrong in limiting the modification of the master’s 
order to the 8th November. The plaintiff had contended 
that the matter was within the taxing master’s discretion 
which had been properly exercised. Primarily, the taxing 
and allowance of costs were within his discretion: R.S.C., 
Ord. LXV, r. 27 (29). But no costs should be allowed which 
appeared to him to have been increased by over-caution, 
negligence or mistake. It must be assumed that he had 
concluded that the amount disallowed had been incurred by 
over-caution. The question being not one of quantum, 
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but of the application of Ord. LXV, r. 27 (9), his reasons 
should be critically examined to see whether he was exercising 
his discretion on an unimpeachable principle. He had relied 
on the fact that no statement of claim had been delivered. 
This had materially influenced his conclusion and the judge 
must have taken the His lordship referred 
to Pécheries Ostendaises (Société Anonyme) v. Merchants’ 
Marine Insurance Co. [1928] 1 K.B., at pp. 757, 761, 762, 
and said he was not satisfied that the master had considered 
what he had to consider, i.e., whether these costs were properly 
recoverable irrespective of whether they incurred 
before action or before or after delivery of pleadings. If it 
were true that the master should consider what costs were 
reasonably necessary, there was no justification for limiting 
the inquiry to the &th November. The expenses were no 
less caused by collecting material to fight the action for 
damages than by collecting material for proceedings for an 
injunction. The appeal and the cross-appeal 
failed. 
CounsEL: Beney ; Valetta. 
Souicirors: H.S. Wright & Webb; Oscar Mason & Co. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 


IJ» re Cleadon Trust Ltd. 


Greene, M.R., Scott and Clauson, L.JJ. 
13th, 14th and 17th October and 25th November, 1938. 


Same view. 


were 


succeeded 


COMPANY—SUBSIDIARY COMPANY—ADVANCES BY DIRECTOR 
REQUEST OF SECRETARY 3ENEFIT OF COMPANY 

WHETHER Director ENTITLED TO PROVE IN LIQUIDATION. 

Appeal from Bennett, J. (82 Sou. J. 414). 

A company had two subsidiary companies. The two 
directors of the company were the same as those of the 
subsidiaries and the company's secretary was the secretary 
of the subsidiaries. From time to time one of the directors, 
at the secretary’s request, paid sums in discharge of debts due 
from the subsidiaries and guaranteed by the company, the 
subsidiaries being unable to discharge them, in the expectation 
that the company which benefited by the payments would 
repay him. In December, 1932, a resolution was passed at a 
meeting of the two directors of the company that the advances 
made between July and December, 1931, amounting to 
£13,800, should be assumed by the company. The quorum 
for such meetings two. The company and the two 
subsidiaries went into voluntary liquidation and the director 
who made the advances put in a proof in the liquidation of the 
company to the extent of the amount advanced. The assets 
of the subsidianes were insufficient to discharge the amounts 


Was 


owing on their debentures. 
on the ground that the sum in question had. without authority, 
heen treated as that the 
resolution was invalid because, by its articles of association, 
no director could vote as a director in respect of any contract 
which he interested. Bennett, J., 
The director appealed. 


advanced to the company and 


or arrangement in Was 
aftirmed the decision. 

GREENE, M.R., delivered a dissenting judgment. 

Scott, L.J., dismissing the appeal, said that all the members 
of the court agreed that the claim at law bad. The 
common law did not recognise any rule of justice and fairness 
The answer to the claim 


Was 


prima facie applicable to this case. 
in equity was that the company never had anything to do 
with the transactions. nor 
handled them, nor handed them to the subsidiary companies, 
nor used the advances, nor decided to forestall its liabilities as 
guarantor. It did not do these things because in its state of 
legal paralysis it could not, these being matters appertaining 


It never received the cheques, 


to its management and requiring a decision of the board. 
This distinguished the case from Bannatyne v. Macl ver [1906] 
1 K.B. 103, Reversion Fund and Insurance Co. Ltd. v. Maison 
Cosway Ltd. (1913) 1 K.B. 364, and B. Liggett (Liverpool) Ltd, 
v. Barclays Bank (1928) 1 K.B. 48 


The liquidator rejected the proot 





Crauson, L.J., agreed. 

COUNSEL Evershed, K.C.., 
mA. and K Mackinnon. 

Souicirors : 7. D. Jones & Co. ; Bentleys, Stokes & Lowless, 
for Criddle, Ord & Muckle, of Newcastle upon-Tyne. 


Barrister-at-Law.] 


and Poger 


Turnbull ; Cohen, 


[Reported by Francis H. Cowper, Esq., 


Halls ». Halls. 
Greene, M.R., Finlay and Luxmoore, L.JJ. 
28th November, 1938. 
Divorcek—Practrice—HvusBanb’s Petirion—WIFE OBTAIN- 
ING CERTIFICATE FROM Poor’ PERSONS COMMITTEE— 
LIMITED TO PROCEEDINGS TO OBTAIN SECURITY FOR Costs 
ORDER FOR Securtry—R.S.C., Orv. XVI, r. 23 (3) (6). 

Appeal from Collins, J. 

In 1938 a husband petitioned for divorce on the ground 
of adultery. The wife, denying the charge, obtained a 
certificate under Ord. XVI, r. 23 (3) (4), admitting her to 
defend as a poor person, but limited to * such proceedings as 
are necessary to enable the applicant to obtain security for 
costs.” She applied for security under the Matrimonial 
Causes Rules, 1937, r. 74 (3), and an order was made that 
the husband should lodge £3 in court as security for her costs 
of and incidental to the hearing of the petition. 

GREENE, M.R., allowing the wife’s appeal, said that the 
order had been made on the footing that she would be carrying 
on the rest of the proceedings with the benefit of the Poor 
Persons Rules and that a further certificate would be granted 
to enable her to do so. But primd facie the husband, who 
was not suing as a poor person, had to provide for the costs 
of his wife. There was no reason why she should be deprived 
of the proper order. The security to be found should be 
fixed at £25 (Smith v. Smith [1920] P. 206). 

FINLAY and Luxmoore, L.JJ., agreed. 

CouNSEL: De nning, K.C., and F. Hodgson (L. Brooks with 
them); Bayford. 

Soxicitors: Shaen, Roscoe, Massey & Co. ; Shar pe, 
Pritchard & Co., for Wootten, Wallis & Metson, of Cambridge. 


{Reported by Francis H. COWPER, Esq., Barrister-at-Law. | 


Bailey and Another v. Howard. 


Scott, MacKinnon and du Pareq, L.JJ. 
14th December, 1938. 


DAMAGES-—ASSESSMENT—DeEatH oF INFANT—LOSS OF 
EXPECTATION OF LirE—LAW Rerrorm (MISCELLANEOUS 
Provisions) Act, 1934,(24 & 25 Geo. 5, c. 41), s. 1. 


Appeal from Charles, J. (82 Sou. J. 416). 

The plaintiff's two infant daughters were injured by a 
motor-car which collided with their perambulator. The 
younger, aged three, died on the following day. The elder, 
aged four, suffered from shock and abrasions. The plaintiff 
claimed as administrator of the estate of the younger for her 
On behalf of the elder, he claimed 
damages for personal injuries. The defendant, the owner of 
the motor-car, admitted liability. The jury awarded £1,000 
in respect of the loss of expectation of life of the younger girl 
and £350 in respect of the injuries of the elder. Charles, J., 
entered judgment for these amounts, but said that he con- 
sidered them Stay of allowed 
pending an appeal by the defendant. 

Scort, L.J., dismissing the appeal, said that it raised a 
question on the assessment of damages under the Law Reform 
(Miscellaneous Provisions) Act, 1934. It had been said 
that the verdict for £1,000 should be set aside on the ground 
that the personal representatives of a deceased person had 
a right only to substantially smaller damages than that 
There was no warrant for that 


loss of expectation of life. 


excessive. execution Was 


person possessed during life. 
as a principle of law The cause of action possessed by one 
to whom the Act applied vested on his death in his legal 
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personal representatives for the benefit of his estate. On 
the language of the Act, it survived completely unaltered. 
In the peculiar circumstances of this cause of action there 
were no means for arriving at any sort of quantitative scale 
for the guidance of judges or juries save the gradual working 
out chiefly through the common sense of juries of the sort 
of figures which in present day civilisation were to be regarded 
as reasonable. To-day, it was essentially a matter for the 
appreciation of the jury under the judge's direction. The 
measure of the right to damages possessed by the personal 
representatives was that possessed by the deceased during 
life. The damages should always be reasonable in amount 
erring, if at all, on the low side. There was no ground for 
attacking this verdict. 

MacKinnon and pu Parca, L.JJ., agreed. 

CouNsEL: Monier-Williams ; Vick, K.C. and O'Donnell. 

SOLICITORS : Clifford-Turner @ Co; Rider, Heaton, 
Meredith & Mills. 


(Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Craig v. Dover Navigation Co., Ltd. 


Slesser, Clauson and Goddard, L.JJ. 28th November, 193. 


WoRKMEN’S COMPENSATION SEAMAN SHIP SENT TO 
AFRICAN Port Moseuiro-INFESTED AREA DEATH 
RESULTING FROM BireE—WHETHER ACCIDENT ARISING 


out OF EMPLOYMENT. 
Appeal from South Shields County Court. 


A ship on which J.C. was a seaman sailed from South 
Shields to the West Coast of Africa. In the course of the 
voyage it was necessary in August, 1936, to sail up a river 
and anchor in a mosquito-infested area where J.C. was 
bitten aboard the ship. He contracted yellow fever and 
malaria as a result and died. His mother, having claimed 
compensatio’. under the Workmen’s Compensation, Acts, the 
learned county court judge dismissed her claim. 

Sresser, L.J., allowimg the applicant’s appeal, said that 
it was not really disputed that the accident was in the course 
of the employment. The whole question was whether it arose 
out of the employment. The principles applicable were 
expressed in Lawrence v. George Mathews, 21 B.W.C.C., at 
p. 362. His lordship referred to Andrew v. Failworth [1904] 
2 K.B. 32; Geo. Anderson & Co. (1905) Ltd. v. Adamson, 
6 B.W.C.C. 874: Martin v. Finch, 30 B.W.C.C. 411: Lander 
v. British United Shoe Machinery Co., 26 B.W.C.C. 411: 
Allcock v. Rogers, 11 B.W.C.C., at p. 153: Brooker v. Thomas 
Borthwick & Sons (Australasia) Ltd. and Connected Appeals 
[1933] A.C. 669; and Simpson v. Sinclair [1917] A.C. 127. 
Once it was established that this man into a 
place of peril there was no further burden to discharge to 
prove that the accident arose out of his employment. His 
lordship also considered Rowland v. Wright [1909] 1 K.B., at 
p. 964, and Warner v. Couchman [1912] A.C., at p. 37, and said 
that if Karemaker v. S.S. ~ Corsican” (Owners), 4 B.W.C.C. 
295, was to be taken as a decision resting on the case of a man 
sent to an area where there was a special liability to incur 
frost bites, it could not be followed. It was not possible to 
say that where a man was brought into a place of peril and 
injured himself as a result of that peril, the injury did not 
arise out of his employment requiring him to be in that 


Was ordered 


position. 
CLAUSON and Gopparp, L.JJ., agreed. 
Sellers, K.C!., and A. Ross: and 


Fyfe, KC, 


COUNSEL : 
J. Robson. 

Souicitors : Barnett Janner, for 
South Shields: Botterell d& Roche, 
Temperley, of Neweastle-on-Tyne. 


Walker, of 
Roche & 


Winskell & 
for Botterell, 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
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Lisseden v. C. A. V. Bosch Ltd. 
Slesser, Clauson and Goddard, L.JJ. 
7th December, 1938. 
WoRKMEN 'S COMPENSATION—AWARD OF WEEKLY SUM 
Amount DveE To Date AcCCEPTED—WORKMAN PRECLUDED 


FROM APPEALING. 

Appeal from Brentford County Court. 

An award of 12s. 3d. a week was made in favour of a work- 
man under the Workmen's Compensation Act, 1925, in respect 
of dermatitis suffered while in the respondent company’s 
employment. After the award they sent him a cheque for the 
amount due to date thereunder, and he accepted it, giving a 
receipt. He afterwards appealed from the award. 

S.esser, L.J., dismissing the appeal, said that authority 
constrained him to say that the man had approbated the 
award and his rights which otherwise existed could not be 
exercised. The result might work grave injustice to a poor 
man. 

CLauson, L.J., 
be dependent on a weekly compensation 
precluded by taking one weekly payment under the award 
from having the award reviewed. 

Gopparp, L.J., said he hoped the Legislature would remedy 
the matter. 

Leave to appeal to the House of Lords was given. 

CounsEL: McIntyre; Jukes. 

Souticirors: L. O. Glenister & Sons ; 


[Reported by FRANCIS H. CowEPR, Esq., Barrister-at-Law. | 


said he was shocked that a man who might 
payment was 


Carpenters. 


High Court—Chancery Division. 


In re Disraeli’s Agreement ; Cleasby v. Park Estates 
(Hughenden) Ltd. 
29th November, 


Crossman, J. 1938. 


oF FARM—PROVISO FOR 
Part WirHout ComPEn- 
AGRICULTURAL HOLDINGS 
25, 27, 50. 


LANDLORD AND TENANT—-LEASE 
RESUMPTION OF POSSESSION OF 
SATION— VALIDITY OF CLAUSE 
Act, 1923 (13 Geo. 5, c. 9), ss. 12, 


In October, 1936, by a written agreement between C.D. 
and the plaintiff, a farm was let to the plaintiff for two years 
from the 29th September, 1936. It was provided that the 
tenancy should continue till two years’ notice to quit should 
be given by one of the parties. By cl. 4 (3): ** The landlord 
shall be entitled to resume possession in case required for 
building or otherwise of any portion of the demised premises 
without payment of compensation to the tenant but with 
proportionate reduction in the rent On the 17th 
February, 1938, the defendant company in whom the reversion 
in fee simple of about forty acres of the farm land had become 
vested gave the plaintiff notice of this, and of the fact that 
£15 of the rent was apportioned to that part. On the 
21st February, 1938, the company’s solicitors gave the plaintiff 
notice under cl. 4 (3), that the company forthwith resumed 
possession of the part they had purchased. In March, 1938, 
the defendants, by one of their directors, entered on the land 
The plaintiff now sought a decision (1) whether the defendant 
company were entitled so to determine the tenancy without 
two years’ notice to quit, and (2) whether they were entitled 
to immediate possession. 

CrossMAN, J., said that the plaintiff had contended (1) that, 
as cl. 4 (3) specified no period of notice, the notice specified by 
cl. 1 of the agreement was by implication necessary and 
possession could only be resumed on two years’ notice : 
(2) alternatively, that a reasonable notice was required by 
the Agricultural Holdings Act, 1923, s. 25 (i.e., twelve months’ 
notice): (3) that if no notice was required the clause was void 
under s. 50 of the Act as taking away or limiting the plaintiff's 
right to compensation. On construction, cl. 4 (3) meant that 
the landlord could determine the tenancy without giving any 
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notice or paying compensation (see Johnson v. Edgware 
Railway, 35 Beav. 480). The words 
compensation ” were affected by s. 50, and possibly their 
effect by itself was enough to render the whole clause void. 
But the question arose, would any compensation be here 
payable under the Act apart fom the clause? Would com- 
pensation for disturbance be payable under s. 12? No notice 
was required before possession could be resumed. Unless it 
could be said that the tenancy terminated by reason of a 
notice to quit given by the landlord, s. 12 did not seem to 
give any right to compensation at all. But under cl. 4 (3) 
tne tenancy could be terminated simply by the landlord 
entering without any previous notice. Did the fact that no 
notice was required, however, prevent the case from coming 
within s. 27 (2) of the Act? In fact, here the landlord did give 
a notice and that was sufficient for the purpose. The result 
was that the position was the same as if s. 12 had applied. 
Further, as cl. 4 (3), if valid, would enable the landlord to 
determine the tenancy as to part of the demised premises 
by re-entering without previous notice, a determination as 
to part thereunder would effect the determination of the 
tenancy as to that part within s. 12 (7) (6) of the Act by 
virtue of which the tenant would be deprived of his right to 
compensation. The clause, so far as it purported to enable the 
landlord to determine the tenancy as to part without previous 
notice, was rendered invalid by s. 50. That rendered the 
whole clause the present purpose the 
landlord could not make use of it without giving the full 
of the agreement. The questions 
The defendants must pay 


useless for because 
notice required by cl. 1 
must be answered in the negative. 
the costs. 

CounsEL: Joe Richardson ; R. Gilbert. 

Soticirors: Rutland & Craxford, for Winter-Taylor 
and Woodward, of High Wycombe; Savory, Pryor & Blagden, 
for Bliss & Sons, of High Wycombe. 

[Reported by 


FRANCIS H. COWPER, Esq., Barrister-at-Law 


High Court—King’s Bench Division. 
Baxter v. F. W. Gapp & Co. Ltd. and Another. 
Goddard, L.J. (sitting as an additional Judge). 
16th November, 1938. 


THROUGH NEGLIGENT 
MEASURE OF 


MorTGAGEE 
PROPERTY 


-Loss TO 


MorTGAGED 


NEGLIGENCE 
VALUATION OF 
DAMAGES. 
Action for damages for negligence. 

The defendants were a firm of estate agents, and one of 
their directors, one Gapp. Gapp, in making a report on the 
value of a certain property on the plaintiff's instructions, 
stated that, having taken all matters into consideration, 
he valued the property at £1,800 after completion of certain 
alterations, and that he was prepared to advise, having 
regard to the Trustee Act, 1925, that £1,200 should be 
advanced on the property on first mortgage, subject to 
retention of £200 pending completion of the alterations and 
their approval by the defendants. The plaintiff duly advanced 
to a mortgagor £1,200 by way of first mortgage on the property, 
and a further £150. An agreed sum with interest was to be 
repaid quarterly. The mortgagor having made default, the 
plaintiff took possession. At an auction bid 
made for the property, and the plaintiff ultimately accepted 
£850 for it, which was the first firm offer which he had received 
since taking possession. The purchaser, having spent £150 
on the property, said that she would not part with it for less 
than £1,500. The plaintiff now sued the defendants for their 
negligence in valuing the property, whereby he had been led 


sale no was 


into advancing more on it than he was able to obtain by 
selling it. 

GopDARD, L.J., said that he found as a fact that Gapp had 
acted negligently in making his report and valuation, and that 


the plaintiff relied on that valuation in advancing the £1,200, 


‘without payment of 





and that, in his (his lordship’s) opinion, the purchaser from 
the plaintiff had made a good bargain. The plaintiff contended 
that a careful valuation would have stated a lower sum, and 
that he would accordingly only have been willing to advance 
less, and that he had entered into a transaction into which he 
would never have entered but for Gapp’s advice. The facts 
and the law must be examined carefully. The property was 
advertised locally, although not, perhaps, extensively. It 
was possible that if there had been more advertisements a 
better price might have been obtained, but the plaintiff was 
under no duty to do that. The law as to what a mortgagee 
must do when exercising his power of sale was well settled. 
His lordship referred to Kennedy v. De Trafford [1897] AC. 
180, at p. 185, where Lord Herschell said: “I am myself 
disposed to think that if a mortgagee in exercising his power 
of sale exercises it in good faith, without any intention of 
dealing unfairly by his mortgagor, it would be very difficult 
indeed, if not impossible, to establish that he had been guilty 
of any breach of duty towards the mortgagor.” It was 
impossible to say that the plaintiff had acted otherwise than 
in good faith. He had the house on his hands for a long time. 
A mortgagee, like any other investor, was entitled to cut his 
loss, and might indeed be very well advised to do so. He 
did not extensively advertise the property : had he done so, 
it would only have added to his loss. He did not get a single 
bid at the auction. There was no reason why the property 
ought to have been offered in London rather than in Maiden- 
head. He was under no duty to hold the property for an 
indefinite time in the hope that somebody might pay another 
£100. After waiting a long time he received the offer of £850, 
the only genuine offer which he ever had for the property, and 
accepted it. If the plaintiff had done all that he could be 
required to do so far as realising the property was concerned, 
the measure of the loss which he had suffered was immediately 
The loss which he had suffered was not challenged 
as a figure. Taking all the various items, and giving loss of 
interest, which lay in the ordinary and insurance 
premiums and credits allowed, the expenses of the sale, etc., 
and giving credit for the purchase price, the plaintiff said that 
he had suffered a loss of £742 16s. 7d. There would be judgment 
for the plaintiff for that amount against both the defendants. 
He (his lordship) thought that, in deciding this question, he 
was following the judgment of the Court of Appeal in Scholes v. 


arrived at. 


way, 


Brook, 64 1.7. 674. 
CounseL: J. P. Eddy, K.C., and Harold Willis, for the 
plaintiff: Russell Vick, K.C., and BE. Ryder Richardson, for 


the defendants. 


Souicirors : Barnard, Taylor & Douglas-Mann ; Nordon 
and Co. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 
R. v. Biller. 


Lord Hewart, C.J., Charles and Humphreys, JJ. 
16th December, 1938. 


PRoBATION—YouNG Person Bound OVER 
SUBSEQUENT CONVICTION OF ForRGERY—-WHETHER A 
FAILURE TO OBSERVE RECOGNISANCES SUFFICIENT TO 
JUSTIFY SENTENCE TO BorsTAL BY QUARTER SESSIONS— 
CRIMINAL JusTICE ADMINISTRATION Act, 1914 (4 & 5 


Geo. 5, ¢. 58), s. 10 (1). 


BORSTAL 


Appeal against a sentence imposed by the Deputy Chairman, 
London Sessions. 

The appellant had been bound over for two years at Old 
Street Police Court on the Ist July, 1938, for larceny in a 
dwelling-house. On the 22nd November, 1938, he was 
convicted at Thames Police Court of obtaining money by 
means of a forged entry in a post office savings bank book. 
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The magistrate committed him for sentence to the County 
of London Sessions under s. 10 (1) of the Criminal Justice 
\dministration Act, 1914. By that * Where a 
person is summarily convicted of any offence for which the 
Court has power to impose a sentence of imprisonment for 


sub-section 


one month or upwards without the option of a fine, and 
a) it appears to the Court that the offender is not less than 
sixteen nor more than twenty-one years of age ; and (6) it is 
proved that the offender has previously been convicted of any 
offence or, that having been previously discharged on probation, 
he failed to observe a condition of his recognisance : and (c) it 
ippears to the Court that by reason of the offender's criminal 
habits or tendencies It 1s expedient that he should be 
subject to detention for such term... 
to his reformation and the repression of crime, it shall be 
lawful for the Court, in lieu of passing sentence, to commit 
the offender to prison until the next quarter sessions. — 


aS appears most conducive 


(Juarter sessions 1s empowered then to pass a sentence of 
letention in a Borstal institution for a period not exceeding 
The Deputy Chairman passed sentence of 
three years’ detention in a Borstal institution, but 
a certificate, under s. 3 (4) of the Criminal Appeal Act, 1907, 
that the case was fit for appeal on the questions (1) whether 
the committing magistrate was entitled to treat (as he did) 
the conviction before him as a failure to observe a condition 


three years. 


gvave 


of the recognisance suflicient to satisfy the requirements 
of the (2) whether therefore, had 
jurisdiction to make the committal: and (3) whether the 
court of quarter sessions, therefore, had jurisdiction to pass 
the sentence which it passed, It for the 
appellant that, in to satisfy the requirements of 
s. 10 (1) of the Act of 1914, it was not suthcient to prove that 
the accused person Was on probation at the time of his 


above subsection : he, 


was contended 


ordet 


conviction by the committing magistrate, and that proof 
of other than the fact 
of that conviction 

Humpureys, J., 
said that at quarter sessions the conviction at Thames Police 
and that it was also proved that 


some breach of recognisance mere 
Was hecessary. 


delivering the judgment of the court, 


Court was duly proved 
the appellant had been bound over at Old Street Police 
Court in July, 1938. It had further been proved that the 
appellant Was a person of habits or 


criminal Tendencies, 


and that matter was no longe! Ih dispute. The case came 
precisely within the language of s. 10 (1) of the Act. The 
appellant was a man of seventeen years of age and had 


been summarily convicted of an offence of the class mentioned 
in the section, and it was proved before the magistrate, 
and subsequently also. at quarter sessions, that he had 
previously been discharged on probation and had failed to 
observe a term of the recognisance to which he had then 
entered. That was proved by the fact that he had subse 
quently committed the offence of which he was convicted 
the There were no grounds which the 


court the of detention In a 


by Inavistrate. on 


could interfere with sentence 

Borstal institution and the appeal must be dismissed. 
COUNSEL: John Phipps, for the appellant : S. H. Noakes, 

for the Crown. 

Registra of the Court of Criminal Appeal me 

Police. 


(Reported by R. C. CALBURN, Esq., Berrister-at-Law 


SOLICITORS : 


NSolic ior for Me tropoliian 





Uxbridge Permanent Benefit Building Society ». Pickard. 
In 


our report of this case which appeared in last week's 


ssue where the defendant, a solicitor. was held liable for the 
fraud of his managing clerk, it was perhaps not made 


suthciently clear that no personal allegation was made against 


the defendant with whom the judge t xpressed considerable 


sympathy \ stay of execution pending appeal was granted, 
and we under tand that notice of appeal has heen served 


and entered 











| 
| 
| 
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Parliamentary News. 
Progress of Bills. 
House of Lords. 


Aberdeen Corporation (General Powers) Order Contirmation 
Bill. 
Read Third Time. 
Census of Production Bill. 
Read Third Time. 
Crops (Prevention of Damage) Bill. 
In Committee. 
Expiring Laws Continuance Bill. 
fead Third Time. 
Housing (Financial 
Read Third Time. 
Limitation Bill. 


20th December. 
20th December. 
20th December. 
[15th December. 


Bill. 
20th December. 


Provisions) (Scotland) 


Read Third Time. 20th December. 
Marriage (Scotland) Bill. 
Read Third Time. 20th December. 


Ministry of Health Provisional Order (Mid-Staffordshire Joint 
Hospital District) Bill. 


Read Third Time. 15th December. 
Public Works Loans Bill. 
Read Third Time. 20th December. 


Solicitors’ Amendment (Scotland) Bill. 


Read Third Time. [15th December. 


House of Commons. 


Adoption of Children (Regulation) Bill. 
Read Second Time. 

Bacon Industry (Amendment ) 
Read First Time. 

Charities (Fuel Allotments) Bill. 
Reported with Amendments. 

Custody of Children (Scotland) Bill. 
Reported with Amendments. 

Export Guarantees Bill. 
Read Second Time. 

National Trust for Scotland Order Confirmation 


16th December. 
Bill. 

15th December. 
20th December. 


20th December. 


L5th December. 
Bill. 


Read Third Time. L5th December. 
Prevention of Fraud (Investments) Bill. 
Reported with Amendments. 15th December. 


Questions to Ministers. 

MOTORISTS (COMPENSATION FOR ACCIDENTS). 

Sir A. WILSON asked the President of the Board of Trade 
whether he is aware that every month persons are killed and 
maimed for life by uninsured motorists without hope 
compensation ; and whether, in view of the fact that nearly 
three years have elapsed since the Cassel Committee was 
appointed and eighteen months since it reported. he will 
consider the possibility of making retrospective provision for 
compensation from a central fund in such cases. * 

Mr. BurGin: I do not think that this proposal would bs 
practicable. There would be great difficulty in establishing 
or defending claims after a considerable lapse of time. The 
evidence given to the Committee was that cases of 
this kind were not numerous, and the committee did not 
recommend ret rospective legislation. 13th December. * 


ol 


Cassel 


WORKMEN’S COMPENSATION (ROYAL COMMISSION 


Mr. ELLis SMITH asked the Prime Minister whether he can 
give the names of the members who will constitute the Royal 
Commission that is to investigate the question of workmen’s 
compensation ; when is the Commission expected to meet : 
and when is it hoped to terminate the proceedings. 

THE PRIME MINISTER (Mr. Chamberlain): Yes, 
King has been pleased to approve the setting up of a Royal 
Commission to inquire into the subject of workmen’s 
compensation, constituted as follows : 

Sir Hector James Wright Hetherington, LL.D. 
Robert Reid Bannatyne, Esq.. C.B. 

John Smith Boyd, Esq. 

Arthur Belcher Cauty, Esq. 

Miss Grace Drysdale. 
Reginald Cheyne Elmslie, Esq.. O.B.E., M.S.. F.R.CLS. 
Edgar Hackforth, Esq.. C.B. 

George Alfred Isaacs. Esq.. J.P. 

William Lawther, Esq. 

John Adam Lillie, Esq., K.C. 

Clarence Thomas Albert Sadd, Esq.. C.B.E.. J.P. 

J. L. Smyth. Esq. 


sir. The 


Chairman 
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His Honour Judge William Stewart. 
F. J. Williams, Esq. 

W. D. Woolley, Esq. 

Mrs. Barbara Wootton. 

It will be for the chairman to arrange for the first meeting, 
but I have no doubt it will be held as soon as reasonably 
practicable. I cannot forecast at present how long the inquiry 
will take. 


Mr. A. JENKINS asked the Secretary of State for the Home 
Department whether his attention has been called to the case 
of Lisseden v. C.A.V. Bosch, Ltd... heard in the Appeal Court 
on 7th December, 1938 [reported at p. 1031 of this issue}, 
when each of the three judges expressed regret that under the 
existing workmen’s compensation law the court was powerless 
to correct an injustice to the injured workmen ; and will he 
take immediate steps to amend the law so as to remedy this 
injustice. 

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT 
(Sir Samuel Hoare): I have seen reports of the proceedings 
in this case, and J appreciate that the point raised may have 
to be carefully examined. I understand, however, that leave 
was given to appeal to the House of Lords, and in the 
circumstances it would be premature at the moment to go 
further into the question. [15th December. 





The Law Society. 
FINAL EXAMINATION. 
The following Candidates (whose names are in alphabetical 
order) were successful at the Final Examination held on the 


3ist October and Ist and 2nd November, 1938 : 

John Roberts Abbott, Frederick Charles Adams, Thomas 
Norman Addison, Maurice Lionel Alexander, LL.B. Man- 
chester, Laurence Arthur Allen, Derek Charles Andrews, 
Thomas William Angel, John Annan, B.A. Cantab., David 
Murdock Argyle, Stanley Wyatt Arnold, LL.B. London, 
John Alfred Askew, Sydney Roy Bainbridge, Harry Baker, 
William Edward Balmer, B.A. Cantab., George Albert: Pasecall 
Bance, Thomas Henry Band, LL.B. London, Laurence 
Barraclough, John Percival Barton, B.A. Cantab., Norman 
Jarwick, William Granger Batteson, John Frederick Beaty, 


William Harbutt Chatterton Bell, Robert) Dennis Alford 
sergman, John Claude Birts, David Stephenson Blair, LL.B. 
Leeds, Alfred Lapthorn Blake, LL.B. London, Richard Henry 
French Blake, B.A. Oxon, Thomas Sond, William 
Henry Booth, Lyn Bowen, Raphael Howard Boyers, Gordon 
Neil Bradley, John Cromer Braun, Charles Courtenay Brian, 
Derrick Edgar Bridges, LL.B. London, Thomas Briggs, 
LL.B. Leeds, Noel John Lindow Brockbank, B.A. Oxon, 
Frederick Thomas Brockes, LL.M. London, Cecil William 
Jessop Brown, James Marsden Butterworth, LL.B. Leeds, 
Gerald) Byers, LL.B. Manchester, Donald) Byron, Edgar 
Walter John Cambridge, Derek Braithwaite Charlick, Derrick 
Charlsey-Thomas, Jack Chwick, LL.B. Leeds, Arthur Kenneth 
Clark, Eric Reeves Clark, Arthur Illingworth Clough, Edwin 
Newton Cocksedge, William Norman Cookson, LL.B. London, 
Herbert John Cooper, Arthur Anthony Cotterell, LL.B. 
Birmingham, Eric Edward Crabtree, Francis Pearson 


Creorge 


James 


Craven, John Walton Cronin, Alfred Rupert) Neale Cross, 
M.A., B.C.L. Oxon, Arthur Leonard Culey, Andrew Thomas 
Cutts, Leonard Cecil Date, Samuel Saunders Watson Penry 


Davey, Robert George Davies. John Robert Emil Droogleever, 
Stella Nora Druitt, Ernest John Desmond Eastham, B.A. 
Cantab., Rudolf Edler, LL.B. London, Arthur Thomas Elliott, 
Leslie Vaughan Ellison, Wolf Feldman, LL.B. London, 
Geoffrey Fellows, B.A. Oxon, Sydney Charles Field, Romy 
Fink, LL.B. London, Henry Firth, LL.B. Leeds, Arthur 
Donald Flather, Anthony Herbert Foord, Frederick Ronald 


Fradd, Jack Franks, LL.B. London, ftalph Freedman, 
Kenneth Stanley Gain, Richard Spencer Gardner, Michael 
Alan Raby George, Louis Victor Worth Gerrard, William 


George Girling, John William Glanfield, Kelsey 
Goddard, Laurence Eric Goodwin, B.A. Oxon, James Giffard 
Gordon, John Edward Gower, LL.B. London, Charles 
Woodward Graham, John Stuart Hookham Grant, Geoffrey 
Carne Green, LL.B. London, Peter Mouat Greene, B.A. 
Cantab., Kileen Stratton Hall, Patrick Thomas Hamp, Gordon 
Hand, Percival Harris, LL.B. Manchester, Anthony Bedford 
Harvie, LL.B. London, Douglas Arthur Haslam, Joseph 
Geoffrey Haworth, Maleolm Hebblethwaite, Thomas 
Francis Hegarty, LL.M. Liverpool, Arthur Charles Hepburn, 
William Kenneth Hicks, feginald Pill, Gilbert HMdward 
Hollingsworth, William Ewart Buckle Holroyd, LL.B. Leeds, 
Francis Evan Honniball, John Cecil Hope, B.A. Oxon, 
Herbert Hughes, Reginald Richard Meyric Hughes, Graham 
Arthur Champney Hunt, Kenneth Cadwgan Hunt, Michael 


George 


George 








Duncan 
LL.B. Le 


Hutchison, B.A. Oxon, Margaret Wendy Hyman, 
eds, Jacob Israel, LL.B. London, Wolfe Jacobovitch, 


LL.B. London, Alfred Norman James, Austin Ingram James, 
B.A. Oxon, Henry Percival James, B.A. Oxon, George 
Stephen Chivers Jamieson, B.A... B.C.L. Oxon, Perey 
Jenkinson, Charles Walter Lionel Jervis, John Maldwyn 


Johns, James Leslie Johnson, LL.B. London, James Kailofer, 
Alexander Alfred Kassman, John Edward Layton Kelly, 
Derek Alexander Scott Kilvert, John William Henry Knight, 
Edward Lancaster, Bernard Leather, LL.B. Leeds, David 
Herbert Leather, Rudolf Hermann Albrecht Lerse, LL.B. 
London, David Gordon Escott Lewis, David William Lewis, 
B.A. Oxon, Tinsley Lindley, Tain) MacInnes Livingston, 
Henry Thomas Charles Lloyd, George Longden, John Norton 
Lowe, Eric McCreath, B.A. Cantab., John Macfadyen, LL.B. 
Manchester, John Stanley Mann, John Ephraim Mantle, 
Harold March, Alan Marshall, John Philip Merson, LL.B. 
London, Robert Alexander Mew, Denis Noel Midmer, Donald 
Stewart Mitchell, B.A. Oxon, Charles William Mole, B.A. 
Cantab., John Plews Moorley, B.A., LL.B. Cantab., Colin 
Harry Morgan, B.A. London, William Gwynn Morgan, LL.B. 
Wales, Arthur James Morley, Frank Raymond Morris, B.A. 
Oxon, John Denis Murray, LL.B. Manchester, Walter Murton, 


B.A. Cantab.. Jacob Newman, LL.B. Liverpool, George 
Herbert Newton, John Norburn, Bernard Oberman, Hugh 
Wynn Owen, LL.B. Wales, Edward Anthony Pakeman, B.A. 


Oxon, Massie Mayor Parker, Richard Daniel Adamson Parkyn, 
M.A. Cantab., Gilbert Spencer Payne, Edwin Cavill Peacock, 
Michael Harvey Penty, Ernest Frederick James Perkins. 
David Alexander Evander Claude Philips, B.A. Oxon, Louis 
Phillips, B.Sc. London, Ronald John Phillips, Muriel Granville 


Picken, Ernest Denis Pickering, Joseph Pinder, Douglas 
Stanley Randall, Kenneth Arthur George Raybould, B.A., 
3.0.1. Oxon, Charles John Rickard, B.A. Cantab., Thomas 
Arthur Rickard, Richard Louis Rieu, LL.B. London, Derek 
Cecil Riley, Cyril Bernard Rivlin, Harold Lionel Rivlin, LL.B. 
Wales, Hywel Gittins Roberts, LL.B. Wales, John Rodgers, 
Alfred James Rosen, John Christopher Rowe, B.A. Oxon, 
Diarmuid Albert Ryan, Barnett Saffron, LL.B. London, 


Cecil Ediaund Robert John Sayer, Heinrich Schramek, B.A. 
Cantab., Felix Lyle Haller Seel, Geoffrey Hurst Serres, 
Maurice Learoyd Sharman, Arthur Allison Shearer, Peter 
Raymond Sheckell, LL.B. London, David Charles Lennard 


Shepherd, LL.B. Birmingham, George Derek Rayner Slade, 
B.A. Oxon, Aubrey Leonard Slater, LL.B. London, Ian 
Archibald Slater, LL.B. Birmingham, David Denis Spark, 
Gilbert: Statter Spragge, Frederick Gould Standfield, Cyril 
Alfred) Stocken, George Anthony Strasser, B.A. Cantab., 


Ronald Mason Strickland, Roy Eastwood Stringfellow, LL.B. 
Liverpool, Frederick Richard Terras, B.A Oxon, Stephen 
Terrell, LL.B. London, Norman Peter Landers Thomas, 
Douglas Scott Thomson, James Henderson Thomson, Douglas 
Ramsay Tidy, Arthur tichard Trench, LL.B. London, 
George Martin Turnell, M.A. Cantab., Edward Jack Turner, 
Denis Tye, Jack Harvey Vallis, David Michael Hastings 
Vulliamy, B.A. Oxon, Norman Stanley Wagstaff, Leonard 
Paul Wallen, LL.B. London, Morris Lysaght Guiney Walsh, 


fobin Arthur Ward, Arthur James Watson, Sydney Vincent 
Weare, Aubrey Weldon, Allen William Rowland Welham, 
Reginald Cyril Wells, ‘LL.B. Sheffield, Harford Lewis White, 
John Archibald Whitham, John Whitsed, Francis Conder 
Whitty, Walter Graham Wiggs. Laura Edith Williams, LL.B. 
Wales, Henry James Wilson, Robert Tyson Wilson, Dennis 
Wisdom, LL.B. London, Andrew Wontner-Smith, Pak Chuen 
Woo, LL.B. London, Gilbert: Scholes Wood, LL.B. London, 
Waid Archer Wood, Robert Algernon Peter W oodbridge, 
George Francis Woods, Bryans Brunswick Wright, Harold 
Bateman Wright Keith Anthony Wyndham Kaye, Chark 
Nelson Garibaldi Yates, Edward Yates, Trevor’ Francis 
Yorke-Starkey, William Robert) Arthur Young, B.A. Oxon, 


Horst Eberhard Martin Leopold Zander, Dr. Jur. Heidelberg. 
No. of Candidates 144 Passed ca 252 

The Council have awarded the following Prize To Frederick 
Thomas Brockes, LL.M. London, who served his Articles of 
Clerkship with Mr. Robert) Fowell Hooper-Watts, of the tirn 
of Messrs. Blundell, Baker & Co., cf London; and Barnett 
Saffron, LL.B. London, who served his Articles of Clerkship 
with Mr. Nathan Chinn. of the firm of Messrs. Norman Chinn, 
Son & Co., of London, the John Mackrell Prize, value about £10 


Auctioneers 
the 


Society of 
to make known that 


The Couneil of the 
and Landed Property 


Inco porate d 
Agents desire 


regulations covering admission other than by examination 
will be greatly restricted after the end of this year. Applica 
tions under the present rules must be dated not later than 
3Ist December, and thereafter be received at the Society’ 
headquarters, 34, Queen’s Gate, London, S.W.7, in— th 


ordinary course of post. 
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Societies. 


Solicitors’ Managing Clerks’ Association. 
DOCUMENTARY EVIDENCE AND THE EVIDENCE AcT, 1938. 
On the 9th December, Mr. C. E. Rocurorp delivered a 
lecture in the Inner Temple Hall on ‘“* Documentary Evidence 
and the Evidence Act, 1938.’ The chair was taken by 
Mr. Justice HUMPHREYs. ; 

Mr. Rocurorp said that hitherto the law of evidence in 


this country had refused to admit as evidence documents of 


any kind, principally because the statements made therein 
were not made on oath (to which the greatest importance was 
attached) and their validity could not be tested in ecross- 
examination. The testimony of witnesses, on the other hand. 
was on oath and could be cross-examined ; moreover, their 
general behaviour in court could be studied and inferences 
drawn therefrom. As, however, it often happened that courts 
were faced with conflicting statements by witnesses, 
documents would throw valuable light on the matter. but 
up to now they could not be admitted as evidence. 

The new Act provided that, where direct oral evidence of a 
fact would be admissible, a statement tending to establish 
that fact in an original document, if written or recognised in 
writing by the maker—provided that, if he were a ‘ person 
interested,” it was not made at a time when proceedings were 
pending or anticipated—was admissible as evidence of that 
fact. Mr. Rochford observed that, although documents 
themselves had not hitherto been admissible as evidence, 
witnesses were entitled to refresh their memory by studying 
records ; they could take as long as they liked to learn their 
contents ; they could even learn them by heart. They could 
not. however, read them. He recalled acase before Mr. Justice 
Darling in which a police officer began to read from a report 
which he had made of a certain incident. Counsel objected, 
and Mr. Justice Darling had told the policeman that he must 
uphold the objection and that the policeman must give his 
evidence orally. Sub-section (2) (b) of s. 2 provided that a 
copy of the original document might be produced, or a material 
part thereof, certified to be a true copy in such a manner as 
might be specified or approved by the court. The question 
of whether a witness was fit to attend to give evidence was 
referred to in sub-s. (5), which provided that the court might 
act on a certificate issued by a registered medical practitioner. 
Sub-section (3) of s. 1 laid down that a statement need not 
be excluded us evidence if made after proceedings were pending 
or anticipated, provided that the maker were not a 
‘person interested,” though its weight as evidence would 
be affected. The term ‘ person interested.’”?’ Mr. Rochford 
declared, was not easy to define, and he was not going to 
attempt it. [t obviously meant, a person having a financial 
interest, but did it, he asked, include a person having an 
incentive to conceal or misrepresent facts through friendship 
or dislike ? 

Sub-section (4) provided that a document could not be 
admitted as evidence unless it were made or written by the 
person with his own hand, or were signed or initialled by him 
or otherwise recognised by him in writing. In these days of 
shorthand-writers and typists, many documents were made 
without any writing or signature, but this lack of writing would 
be fatal to the admissibility of such documents as evidence, 
The power of a judge—where trial was by jury—to reject a 
document as evidence was unique in the law of this country. 
The legislature was manifestly concerned lest a jury attach 
too great importance to a document of doubtful value which 
a judge, with his wider experience, could assess more easily 
at its proper worth. As a man could not corroborate himself, 
any statement in a document produced as evidence could not 
be held to verify the evidence of the maker of the statement. 
Section 4 applied the presumption of the trath of a document 
thirty yvears old to one twenty vears old. A document 
twenty vears old was thus held to prove itself, in criminal as 
well as civil matters. The very widest meaning was attached 
to the word ‘ documents,” which could be applicable to 
books, maps, plans, drawings and photographs. 

THE CHAIRMAN said that the Act was the result of a 
committee of judges appointed in 1931 to consider this 
question, consisting of Lord Justice Greer, Mr. Justice Avory, 
Mr. Justice Langton. Mr. Justice Roche, and the present Lord 
Chancellor. The Act was an admirable move in the right 
direction: it would save needless expense and it contained 
sufficient safeguards to prevent the fabrication of documentary 
evidence. ‘The power invested in the presiding judge to admit 
or withhold evidence originated in a judgment in the House 
of Lords in the case of Christie. in which the great principle was 
laid down that a judge was never required to admit as evidence 
something of which he thought the evidential value was very 
small and the prejudice it might create was very large. This 
was an excellent provision, and he had often made use of it, 
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A judge could put a piece of evidence out of his mind as the 
result of legal training, but this the jury could not do. He 
fully agreed with the wide discretionary powers granted to a 
judge in estimating the value of a piece of evidence. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 9th December, 
in the Middle Temple Common Room, the President, 
Mr. Lewis Sturge, in the chair. Mr. J. A. Grieves moved : 
“That the policy of appeasement is a farce.’ Mr. T. F. 
Southall opposed. There also spoke Mr. G. Krikorian, 
Mr. Walter Stewart, Mr. P. A. Picarda, Mr. G. E. Crawford, 
Mr. J. EK. Harper, Mr. M. N. Cochrane, Major R. N. Hales, 
Mr. Buller, Mr. Cooke and Mr. G. V. Hart. The hon. mover 
having replied, the House divided, and the motion was 
carried by ten votes. 


, 


A meeting of the Society was held on Friday, 16th December, 
in the Middle Temple Common Room, the President, 
Mr. Lewis Sturge, in the chair. Miss D. Knight Dix moved : 
‘That this House believes in Father Christmas.’ Mr. Stephen 
Benson opposed. There also spoke Major R. N. Hales, 
Mr. J. E. Harper, Mr. G. Krikorian, Mr. M. N. Cochrane, 
Mr. P. A. Picarda, Mr. Richard Hunt (Hon. Sec.), Mr. G. FE. 
Crawford (Ex-Pres.), Mr. Cooke, Mr. Norman Edwards 
(Hon. Treas.), Mr. G. E. Llewellyn Thomas (Imm. Past Pres.), 
Mr. D. Riddiford, Miss M. Morgan Gibbon and the President 
(having vacated the chair). The hon. mover having replied, 
the House divided, and the motion was carried by seven 


votes. 


Law Students’ Debating Society. 

At a meeting of the Society. held at The Law Socicty’s 
Court Room, on Tuesday, 13th December (Chairman, 
Mr. E. V. E. White), the subject for debate was: ‘ That 
the case of Radcliffe v. Ribble Motor Services, Ltd. [1935] 
2 K.B. 315, was wrongly decided. Mr. C. A. G. Simkins 
opened in the affirmative ; Mr. W. M. Pleadwell opened in 
the negative. Mr. G. H. Jacobs seconded in the affirmative ; 
Mr. L. J. Jackson seconded in the negative. The following 
members also spoke: Messrs. P. G. Roberts, H. Schadtler, 
G. A. Russo, F. D. Kennedy, J. R. Campbell Carter, H. J. 
Dowding. The opener having replied, and the Chairman 





having summed up, the motion was lost by two votes. There 
were fourteen members present. 
Legal Notes and News. 
Honours and Appointments. 
The King has approved a recommendation of the Home 


Secretary that Mr. EpwARD ANTHONY HAWKE be appointed 
fecorder of Bath in the place of Mr. Justice Croom-Johnson. 

Princess Beatrice, Governor and Captain -of the Isle of 
Wight, Governor of the Castle of Carisbrooke, and Steward 
and Sheriff of the Isle of Wight. has appointed Mr. JOHN 
GERALD FARDELL, of Ryde, solicitor, to be Deputy Sheriff for 
the Isle of Wight. Mr. Fardell was admitted a solicitor in 
1920, : 

The Secretary of State for Scot Jand has appointed 4} 
Ross, 2nd Class Depute, Sheriff Clerk Service, Peterhead. to 
be Sheriff Clerk of Berwickshire at Duns. in succession to the 
late Mr. J. Somerville. 

Mr. J. R. HASLEGRAVE, B.A., LL.B., solicitor, of Nuneaton. 
has been appointed Deputy Town Clerk of Nuneaton, 
Mr. Haslegrave was admitted a solicitor in March, 1938s. 


5 ae. Tal oe 


Notes. 


The next General Quarter Sessions of the Peace for the 
Sorough of Walsall will be held at the Guildhall, Walsall, 
on Thursday, the 12th January, 1989, at 10 o’clock in the 
forenoon. 

The Court of Directors of the Royal Exchange Assurance 
has appointed Mr. W. Bidwell to succeed the late Mr. C. J. 
Mackenzie-Grieve as Manager of the Trustee and Executor 
Department, as from the Ist January, 1939. 

The South Eastern Circuit Bar Mess gave a dinner last 
Tuesday, at the Café Royal, to Lord Justice Finlay and 
Mr. Justice Oliver, in honour of their recent appointments 
The Circuit Treasurer, Mr. J. D. Cassels, K.C., was in the 
chair. 
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Mr. W. W. Gibson, President of the Law Society, and Mr. 
x. Stanley Pott have been elected by the Selden Society 
as members of their Council, Mr. Pott having been selected 
to represent the Society in the place of Mr. Bischoff, who had 
resigned. 

Lord Atkin was entertained in Gray's Inn Hall last week 
at a House dinner given to celebrate his completion of twenty- 


live vears of judicial office. He was appointed a Judge of 


the High Court in 1913, a Lord Justice of Appeal in 1919, and 
i Lord of Appeal in Ordinary in 1928, 


\t the annual dinner of the Chartered Accountant Students 
Society in London, which was held at Grosvenor House last 
week, Mr. Justice Wrottesles proposed the toast of ** The 
Institute of Chartered Accountants.’ and Lord Macmillan 
proposed the toast of °° The Students’ Soc iety. 


\ list of candidates who have satisfied the examiners 
in the recent examinations of the Society of Incorporated 
Accountants has just been issued. In the Final, which is 
the qualifying examination for membership of the Society 
of Incorporated Accountants, Honours were awarded in six 
cases : 148 candidates were successful, being 46 per cent. 
of the total number of candidates who presented themselves. 
In the Intermediate Examination, 8300 candidates were 
examined, and 131, or 44 per cent., were successful. 


Phe increasing use of the provisions of the Matrimonial 
Causes Act, 1957. which allow divorce to be granted if a 
husband or wife is incurably of unsound mind and has been 
under care and treatment for at least five vears immediately 
preceding the presentation of the petition, is shown, says 
The Times, by the number of cases entered for hearing during 
the present legal term. These total sixty-three, compared 
with twenty-six for the term which ended in July. In every 
case the respondent is represented by a guardian ad litem 
who, in the majority of the cases, is the Official Solicitor. 


Mr. Justice Macnaghten, last Monday. expressed the view 
that more judy wel needed, Says The Times. When 
counsel applied for a date to be fixed for a trial, his lordship 
said that the business could not be transacted so as to keep 
the circuits going unless there was a panel of twenty-four 
judges. Although steps were being taken to appoint two 
new judges, he did not think that would be suflicient. There 
had been an increase of business on circuit, and divorce had 
had something to do with it. Owing to the fact that people 
in the country could get their cases tried in reasonable time, 
there was an increase of business there, and London had to 





lligh Court of Justice. 
CHRISTMAS VACATION, 1938-1939. 


NOTICE, 
There will be no sitting in Court during the Christmas 
Vacation. 
During the Christmas Vacation all applic itlons which 
Mav require to be i immediately Ol promptly heard.” are to 


be made to the Judge who for the time being. shall act as 
\ acation Judg 

The Honourable Mr. Justice AsquitH will act as Vacation 
Judge from Thursday, 22nd December, 1938, to Monday, 


Yth January, 1959, both days inclusive. His Lordship will 
sit in King’s Bench Judges’ Chambers on Thursday, 
29th December, and Thursday. 5th January, at 11 o’clock. 


On davs other than those when the Vacation Judge sits 
in Chambers, applications in urgent matters may be made 
to his Lordship, personally or by post. 

When applications are made by post the brief of counsel 
should be sent to the Judge, by post or rail prepaid, accom- 
panied by office copies of the affidavits in support of the 
application, ind also by a minute, on a separate sheet of paper, 
signed by Counsel, of the order he may consider the applicant 
entitled to, and also an envelope, sufficiently stamped, capable 


for iving the papers, addressed as follows :—‘* Chancery 
Official Letter: To the Registrar in Vacation, Chancery 
Registrars Chambers, Royal Courts of Justice, London, 
W.C.2. 

The papers nt to the Judge will be returned to the 
Registrar. 

The address of the Vacation Judge can be obtained on 


ipplication at the Chancery Registrar's Chambers, Room 136, 
Roval Courts of Justice. 
Vacation Registrars 
Mr. Registrar Hicks BEACH. 
Mr. Registrar RITCHIE. 
Chance Registrar s Chambers. 
Royal Courts of Justice. 





Stock Exchange Prices of 


Trustee Securities. 


Bank Rate (30th June. 1982) 2%. Next 
Exchange Settlement, Thursday, 12th Jar 
Middle 
Div Price 
Months 20 Dee 
1938 
ENGLISH GOVERNMENT ee £ 
Consols 4°,, 1957 or after : : “A 106} 3 
Consols 24%, a. HOF 3 
War Loan 34°, 1952 or after ne JD 974 3 
Funding 4°, Loan 1960-90 MN 1074 3 
Funding 3°, Loan 1959-69 AO 943 3 
funding 23°, Loan 1952-57 : JD 923 | 2 
Funding 24° Loan 1956-61 AQ 864 2 
Victory 4°,, Loan Av. life 21 years MS 107 3 
Conversion 5°; Loan 1944-64 MN loo t 
Conversion 34°, Loan 1961 or after AO 972 (3 
Conversion 3°, Loan 1948-53 MS, 983 3 
Conversion 24°, Loan 1944-49 , AO 954 2 
National Defence Loan 3°,, 1954-58 JJ 95% 3 
Local Loans 3° Stock 1912 or after JAJO 82; 3 
Bank Stock : AO 3294 3 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after . JJ sv 3 


Guaranteed 
Acts) 1939 or after an 


India 44°, I! 





3° Stock (Trish Land 


90-55 M N 


India 34°, 1931 or after JAJO 
India 3°;, 1948 or after ; . JAJO 
Sudan 44°, 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4° Guaranteed 1951-71 FA 
L.P.T.B. 449% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. I’. Corpn. 24% 1950-55 FA 
COLONIAL SECURITIES 

Australi: (Commonw’th) 4°, 1955-70 JJ 
Australia (Commonw’th) 3°, 1955-58 AO 
*Canada 4% 1953-58 pen MS 
*Natal 3% 1929-49 ; JJ 
New South Wales 34°, 1930-50 - JJ 
New Zealand 3°, 1945 ; ‘ AO 
Nigeria 4%, 1963 ts ; AQ 
Queensland 34°, 1950-70 JJ 
*South Africa 34°, 1953-73 ... JD 
Victoria 34°, 1929-49 ; AO 
CORPORATION STOCKS 

Birmingham 3°, 1947 or after , Ad 
Croydon 3% 1940-60 40 
*Essex County 34°, 1952-72 JD 
Leeds 3° 1927 or after JJ 


Liverpool 34%, Redeemable by ag 
ment 


Lon 


don Co 


pree 


with holders or by purthase... JAJO 


unty 24°, Consolidated 


Stock after 1920 at option of Corp. MJSD 


Lon 


don County 3‘ 


%, Consolidated 


Stock after 1920 at option of Corp. MJSD 


Mar 


ichester 


3°,, 1941 or after 


Metropolitan Consd, 24% 1920-49 _MJSD 


Metropolitan Water Board 3° 


1963-2003 


Do. do. 3% 
Do. do. 3° 


; oy ; AO 
,* B” 1934-2003 : MS 
, * E” 1953-73 vee JJ 


*Middlesex County Council 4% 1952-72 MN 


* Do. do. 44°, 1950-70 — ea 
Nottingham 3% Irredeemable . MN 
Sheffield Corp. 34° 1968... ma JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 


tom to 


894 ¢ 
754 3 
10 7 4 
1054 3 
107 3 
lWw2s 4 
894 2 


Ons { 
824 3 
1084 3 
YS 3 
‘(y ; 
S7 5 
1074 ; 
94 } 
Loos 3 
G34 ; 
S.) > 
93 } 
100 ; 
82 3 
96 ; 
694 ; 
82 3 
3 3 
Q5 2 


S44 } 
5 
O4 3 
106 3 
110 } 
5 
} 


L00xd 


Gt. Western Kly. 4% Debenture JJ 100gxd 3 
Gt. Western Rly. 44°, Debenture JJ l64xd 4 
Gt. Western Kly. 5° Debenture JJ U194xd 4 
Gt. Western Kly. 5% Kent Charge FA 115dxd 4 
Gt. Western Rly. 5% Cons. Guaranteed MA 1074 4 
Gt. Western Kly. 5°, Preference MA sis 6 
Southern Rly. 4°94 Debenture JJ OO 4 
Southern Rly. 4% Red. Deb. 1962-67 JJ 10445 3 
Southern Rly. 5°, Guaranteed : MA 1144 1 


Southern Riy. 5%, 


31 


NOt availa 


n the case 


at the earliest 


Preference MA 


le to Trustees over par 


[Stocks at a premium, the vield with redemption has bee 


date; in the case of other Stock Ss. aeat 


O14 5 


the latest 


certain 


London Stock 


ary 


Flat 


Interest 


Yield 
s. d. 
15 2 
ll 8&8 
11 10 
145 
3.6 
19 6 
17 10 
it 
ll 5 
| ae | 
1 | 
12 4 
= @& 
i2 6 
i2 10 
Ss ) 
lo 2 
0 9 
Is 3 
1” 6 
5 9 
15 10 
14 9 
7 10 
15 10 
i 3 
i2 9 
3 9 
i 3 
16 l 
9 0 
l4 5 
17 4 
9 8 
14 10 
12 3 
1 6 
lo Oo 
i3 2 
I2 6 
11 tl 
iz 2 
i3 3 
i2 8 
ll 0 
ly 2 
3.10 
1 6 
1 10 
is 2 
10 O 
9 7 
t 6 
> 8 
in 7 
Bho 
2 s 
0 Dd 
lj 7 
2 4 
9 2 


late 


1939. 


t Approxi- 
mate Yield 
with 
redemption 


6 aca. 
310 2 
3°490~240 
3 5 10 
3s 6 2 
- er i | 
3.10 6 
219 O 
313 2 
. 6 9 
3.511 
$3 410 
43 8 
3.8 8 
s 6 9 
312 2 
a ee 
4 | Ss 
oe 
> @ * 
3 411 
te & : 


ao 


3 ¢ © 
3.10 0 
,; vo 10 


314 2 


*n calculated 











